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This Issue 


A primary object of the Wisconsin Law Review is to keep the 
Wisconsin Bar informed of the significance of recent developments 
in the law. In accord with this policy Professor John E. Conway of 
the University of Wisconsin Law School presents, in the first article 
of this issue, a survey of the Wisconsin law relating to pleading which 
brings the Review’s coverage of that topic up to date. 

A development of nationwide interest is brought up to date by 
Law School Professor Robert H. Skilton who has prepared a com- 
prehensive study of the factor’s lien on merchandise. Part I of this 
study covers the development of factor’s lien legislation and compares 
the provisions in the various states. 

The legal profile of the mining industry in Wisconsin appears in 
sharp focus as Professor James A. Lake, Sr. of the University of 
Nebraska Law School examines the law relating to that industry. Of 
special interest to those concerned with mining, the article’s presenta- 
tion of the legal problems of a typical industry and how they were 
met should prove useful to a large number of readers. 

Taxes are always with us and while the January issue did not feel 
the hand of the tax authorities, this issue, like the March issue, brings 
a current problem in this important field up to date. Milwaukee 
Attorney Paul P. Lipton’s discussion of current problems in the tax 
fraud field examines the significance of the recent developments in 
that area. 

More and more folks who work in the city are taking to country 
living and moving to unzoned rural areas. Professor J. H. Beuscher 
of the University of Wisconsin law faculty and Jerry W. Morrison 
of the Law Review editorial board have examined some of the problems 
created or intensified by this development. Their article demonstrates 
that the judiciary has made a significant contribution toward filling 
the gap resulting from the slowness of legislative activity in the rural 
zoning field. The implications of this judicial activity which pertain 
to urban areas are clearly indicated. 

Joinder of causes of action is a problem closely related to pleading. 
Merton N. Rotter’s coverage of joinder in the student comment 
nicely complements Professor Conway’s article. 
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I 
Scope 


The last review of pleading was contained in a survey of procedure 
which covered decisions through July 1946.' This review covers the 
work of the Wisconsin Supreme Court in the August 1946 through 
August 1953 terms; decisions from 249 Wisconsin Reports, page 237, 
to 267 Wisconsin 330. We are also concerned with the work of the 
legislature in the field of pleading during the same period, and the 
work of the Supreme Court in the exercise of its rule-making power.” 

The scope of this article is indicated by the preceding table of 
contents. Summary judgment is included because it is an attack on 
the action made in the pleading stage. Joinder of claims and parties 
is not treated here, since there is a comprehensive comment on joinder 
in this issue.* 





*B. A. 1931, LL.B. 1935, University of Wisconsin. Professor of Law, University 
of Wisconsin. ‘Member, Wisconsin Judicial Council. 


1 Boardman, Procedure, 1947 Wis. L. Rev. 44. 

* Wis. Strat. § 251.18 (1953). Changes made under the rule-making power 
appear in vols. 251, 254, 255, 258, 259 and 262 of the Wis. Reports. 

7 Comment, 1955 Wis. L. Rev. 458. 
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II 


PLEADING 
A. Pleading in Relation to Trial and Judgment 


Two cases emphasize the necessity of looking ahead to trial and 
judgment before drafting pleadings. In Wisconsin, a major function 
of pleadings is to acquaint the parties with the actual issues and with 
the claims, defenses and cross demands. So, in an action to enjoin 
defendant from using a trade name, where both parties claimed that 
they derived their right to use the name from the same foreign cor- 
poration, the plaintiffs’ failure to plead that the foreign corporation 
had not been licensed to do business precluded them from introducing 
evidence to prove that point, since “‘defendant cannot be said to have 
suspected that plaintiffs would attack the source of their title.’’* 
In Schultz v. Schultz, where the plaintiff sought a judgment quasi-in- 
rem without attaching the property, but did not adequately describe 
the property in the complaint, the judgment was vacated. The de- 
fendant ought to be given notice that his interest in the property is 
to be impressed. 

B. Waiver of Defenses 


If pleading is interpreted narrowly as statements of claim and de- 
fense, and how those statements may be attacked by demurrer or by 
motion for judgment of the pleadings, there has been little to note. The 
most significant change came with the court’s various amendments to 
chapter 263 by order effective September 1, 1954.6 These say, in 
effect, that failure to demur or otherwise object to a statement of 
claim results in waiver of any right to further challenge the pleadings 
(except for court’s lack of jurisdiction) until the trial stage, when the 
motion is made as a challenge to the sufficiency of the evidence.’ The 
amendment was designed specifically to kill the demurrer ore tenus, 
but it has the additional effect of foreclosing the use of motion for 
judgment on the pleadings as a trial motion except to attack lack 
of jurisdiction. These changes, it will be noted, do not affect the state- 
ment of claim, or defense, but deal with the effect, at the trial, of 
failure to raise objections in the pleading stage. 


C. Affirmative Defenses 


The Wisconsin rule that noncompliance with the statute of frauds 
may be proved at the trial even though it was not affirmatively 


* Aldrich v. Skycoach Air Lines Agency, 266 Wis. 580, 64 N.W.2d 199 (1954). 
5 256 Wis. 139, 40 N.W.2d 515 (1949). 

6 265 Wis. vi (1954). 

7 See especially Wis. Stat. § 263.12 (1953). 
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pleaded in the answer was reiterated.’ The court speaks of the denial 
of the contract as a “‘general’’ denial, because it quotes from a case 
decided before the general denial was abolished in 1931.° The rule is 
the same, of course, where, as under our present statutes,!° specific 
denials are called for. 

In an equitable action for accounting, the defendant, to take advan- 
tage of a balance in his favor, need not plead set-off or counterclaim." 
In another action for damages for breach of contract, the complaint 
alleged that plaintiff attorney was to receive 50% of the corporation’s 
stock. On demurrer, the court held the complaint was not defective 
for failing to allege that P’s services equalled the value of the stock. 
This defense was an affirmative defense, and should have been raised 
by answer.’ In pleading negligence it is sufficient to relate the facts 
in some detail and state that they were negligently performed." 









































D. Conclusions of Law 


It may be helpful to list some of the statements which the court 
held were conclusions of law, instead of ultimate facts as demanded 
by statute’ and therefore not admitted by demurrer: (1) allegations 
concerning legislative intent in enacting a statute; (2) allegations 
that a defendant wife has or claims some interest in property, where 
other allegations of the complaint showed clearly that she had no 
interest ;!* (3) allegations that a city was attempting to take property 
for private rather than for public use;!’ (4) an allegation in an answer 
that fraud was committed;'* and standing alone, an allegation that 
a contract was “entered into.’’!® In the last case, however, the com- 
plaint was saved because consideration was clearly inferable from 
other allegations of the complaint. A statement in an answer which 
denies that plaintiff’s alleged mortgage is ‘any lien whatsoever’’ is ¢ 
only a conclusion; that plaintiff was proceeding “in his official | 
capacity’’ as village marshal is not a conclusion, because it is a 





8 Holtan v. Bjornson, 260 Wis. 514, 51 N.W.2d 719 (1952). 
9 204 Wis. vi (1931). ; 
10 Wis. Stat. § 263.13 (1) (1953). 
1 Miller v. Joannes, 262 Wis. 425, 55 N.W.2d 375 (1952). 
12 Conway v. Marachowsky, 262 Wis. 540, 55 N.W.2d 909 (1952). 
13 Colton v. Foulkes, 259 Wis. 142, 47 N.W.2d 901 (1951). 
4 Wis. Stat. § 263.03 (1953). 
46 Mitchell v. Horicon, 264 Wis. 350, 59 N.W.2d 469 (1953). 
16 Olsen v. Ortell, 264 Wis. 468, 59 N.W.2d 473 (1953). 
17 Milwaukee v. Schomberg, 261 Wis. 166, 52 N.W.2d 151 (1952). 
18 First & American Nat. Bank v. Conley, 249 Wis. 403, 24 N.W.2d 873 (1946). 
19 Pengra Bros. Inc. v. Peter Nelson & Sons, Inc., 256 Wis. 454, 41 N.W.2d 
631 (1950). 
20 Virkshus v. Virkshus, 250 Wis. 90, 26 N.W.2d 156 (1947). 
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mixed matter of law and fact, the ultimate of which is, in broad sense, 
a fact.” 

A negative pregnant is a defect of form only, and can not be at- 
tacked after trial.?? Nezige v. Severson* held that a denial of plaintiff’s 
ownership was the denial of a conclusion of law, and must therefore 
itself be held to be a conclusion. Nevertheless, the denial placed in 
issue the question of ownership and such issue cannot be determined 
in a demurrer. The court reached this result on the ground that a 
demurrer to an answer is permitted only when the answer contained 
new matter; not when an answer is only a denial of the allegations 
of the complaint. It would seem to have been simpler to reach the 
same result on the ground that allegations of ownership are not con- 
clusions of law*‘ and the denial was one of an allegation of fact, so 
that an issue not triable on demurrer was joined. 


E. Pleading on Information and Belief 

A statement that an allegation in a complaint is “on information 
sufficient to form a belief’’ is evasive and defective; the proper form 
is ‘‘on information and belief”’ as stated in section 263.25; further, if 
facts upon which the liability of the defendant is predicated are mat- 
ters of public record, they must not be pleaded on information and 
belief. 

F. End of Pleadings: “‘deemed controverted”’ 

An interesting application of the ‘deemed controverted”’ provision 
was made in Wauwatosa v. Milwaukee.* The complaint alleged that 
defendant city had proceeded in an annexation according to a named 
section of the statutes; the answer denied the city’s allegations, and 
alleged that the city had proceeded according to a different section. 
Held, that under section 263.26 an issue was created because the 
allegations in the answer were new matter and hence deemed con- 
troverted; and further, that even though the matter of the city’s 
compliance with the second section had not been tried below, it 
would be considered on appeal. 


III 
SuccESssIVE DEMURRERS 


Several decisions on demurrers and motions which attempted to 
attack pleadings were handed down. In Nelson v. American Employ- 


21 Larson v. Lester, 259 Wis. 440, 49 N.W.2d 414 (1951). 

22 Wauwatosa v. Milwaukee, 266 Wis. 59, 62 N.W.2d 718 (1954). 

*3 256 Wis. 628, 42 N.W.2d 149 (1950). 

24 See Latsch v. Bethke, 222 Wis. 485, 489, 269 N.W. 243, 245 (1936). 
2% Mineral Point v. Davis, 253 Wis. 270, 34 N.W.2d 226 (1948). 

% 259 Wis. 56, 47 N.W.2d 442 (1951). 
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ers’ Ins. Co.,”" on the first trial defendants demurred on the ground 
that the complaint stated no cause of action; trial court’s order over- 
ruling demurrer was affirmed. On return of the record, the defendant 
again attempted to demur on the ground that the complaint failed 
to state a cause of action; the demurrer was overruled; this action 
was affirmed by the Supreme Court, which said, ‘“The defendants had 
their day in court and it was incumbent upon them to submit their 
complete argument in support of their position. The case cannot be 
heard again because counsel’s subsequent [legal] research convinces 
them that more might be said.’’?’* 


IV 


MorTIoNs TO STRIKE 


A motion to strike part of an answer is appealable or not on the 
same basis that an order on a similar demurrer would be appealable, 
i.e., if the order strikes a separate defense, it is appealable, but if it 
strikes less, it is not appealable. Such a motion does not search the 
record, like a demurrer, but seeks a ruling on the relevance of the 
matter in question.”* 

If plaintiff fails to file his motion to strike the answer as required 
by section 263.23, but goes to trial on the merits, he waives his right 


to judgment by default.** 
V 


CoUNTERCLAIMS 


Section 263.15(1) providing that the defendant may have relief 
against part of the plaintiff’s claim if the relief involves or affects the 
contract, transaction or property which is the subject matter of the 
action or relates to the occurrence out of which the action arose, was 
held to permit defendant-purchaser to recover his earnest money 
from the plaintiff vendor’s broker, who was also a plaintiff, even 
though no counterclaim as such had been made in the answer.*° In 
an ejectment action the defendants could not defeat the plaintiff’s 
right to relief by pleading in the answer and proving a mistake which 
would entitle the defendants to reformation. Reformation must be 
asked for in a counterclaim pleaded as such.*! Where parties pro- 





27 262 Wis. 271, 55 N.W.2d 13 (1952). 

37 Td. at 274, 55 N.W.2d at 14 (1952). 

28 Bolick v. Gallagher, 266 Wis. 208, 63 N.W.2d 93 (1954). 
2° Frings v. Donovan, 266 Wis. 277, 63 N.W.2d 105 (1954). 
3° Ross v. Kunkel, 257 Wis. 197, 43 N.W.2d 26 (1950). 

31 Smith v. Vogt, 251 Wis. 619, 30 N.W.2d 617 (1947). 
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ceeded on the theory that allegations of a counterclaim were at issue, 


a formal reply was waived.*? 
VI 


CROSS-COMPLAINT 


By order of the court effective September 1, 1954, section 263.15 
was amended to provide that a defendant who wants affirmative 
relief against a codefendant or a third party must demand such relief 
by cross-complaint, and not merely by answer.** 


VII 
AMENDMENT OF PLEADINGS AND VARIANCE 


Several cases were concerned with amendment of pleadings. Often 
the relation of amendment to the running of the statute of limitations 
can be troublesome. The rule in the simple case was stated in an 
assault and battery action, where the complaint was amended after 
the statute of limitations had run. If the amended complaint merely 
revises, condenses and realleges the allegations of the original com- 
plaint, it does not state a new cause of action, and is not barred by 
the running of the statute.** But what if there is a substantial change 
in the theory of the action? 

Nelson v. American Employers’ Ins. Co.* held that a pleading may 
be amended from ordinary negligence to gross negligence, even though 
the two years within which notice of injury must be given had run be- 
fore the amendment. A contract case, however, came out with a differ- 
ent result.** Between the time the action was timely begun and the 
date of trial, the statute of limitations had run. The original complaint 
was based on express contract. On the day of trial the plaintiff tried 
to amend to add a count in quantum meruit. The court held, relying 
on Meinshausen v. Gettelman Brewing Co., that the amendment 
should have been denied. It should be noted, however, that the court’s 
attention was not called to the fact that the statute dealing with 
amendments to pleadings (section 269.44) had been amended*’* to 
provide that a pleading might be amended even if the amendment 
changed the action from one at law to one in equity, from contract 
to tort, or vice versa, provided that the amended pleading was related 





32 Kaiser v. Better Farms, Inc., 249 Wis. 302, 24 N.W.2d 621 (1946). 
33 265 Wis. vi (1953); Wis. Star. § 263.15 (1953). 

% Fredrickson v. Kabat, 264 Wis. 545, 59 N.W.2d 484 (1953). 

3 262 Wis. 271, 55 N.W.2d 13 (1952). 

#6 Halvorson v. Tarnow, 258 Wis. 11, 44 N.W.2d 577 (1950). 

37 133 Wis. 95, 113 N.W. 408 (1907). 

3% Wis. Laws 1911, c. 353. 
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to the original subject matter. The latter qualification was restated 
by amendment in 1935 in the words of the present statute: “‘provided, 
the amended pleading states a cause of action arising out of the con- 
tract, transaction or occurrence or is connected with the subject of 
the action upon which the original pleading is based.’’ Since the 
statute in its present form is held to permit a change from ordinary 
to gross negligence, permitting a change from express to implied 
contract would seem desirable. 

In a variance case, where the statute of limitations had not run, 
there was, of course, no difficulty. Where the basic allegation in the 
complaint that an agency relationship between defendant and her 
son was not established on the trial, but the essential elements of 
quasi contract, showing plaintiff entitled to recover, had been es- 
tablished, the trial court erred in not permitting the plaintiff to 
amend complaint to conform to proof.** 

A variation of the usual variance problem was shown in Kuester v. 
Rowlands*® where it was held that pleadings may be amended to 
conform to the proof, even though the proof was received over ob- 
jection, when the same fact was shown by defendant’s evidence. 

In Rhodes v. Shawano Transfer Co.,*° amendment of pleadings after 
judgment to make them conform to facts found, so that plaintiffs 
could get judgment against an impleaded defendant was held error, 
since, if the plaintiffs had originally proceeded against the defendants, 
the defendants could have pleaded contributory negligence on the 
part of one plaintiff. 

The refusal of the trial court to permit defendant to amend his 
answer, after the court had allowed plaintiff to file an amended com- 
plaint, was held an abuse of discretion in Erickson v. Westfield Milling 
& Electric Light Co.“\ A pleading may be amended after denial of 
motions for summary judgment.” 

A formal defect in a pleading, which if allowed, would result in 
failure of the pleading to state a cause of action may not be raised for 
the first time on appeal, since the defect could readily have been 
corrected below. 





38 Nelson v. Preston, 262 Wis. 547, 55 N.W.2d 918 (1952). 
39 250 Wis. 277, 26 N.W.2d 639 (1947). 
40 256 Wis. 291, 41 N.W.2d 288 (1950). 
*1 263 Wis. 580, 58 N.W.2d 437 (1953). 
“2 Grady v. Hartford Steam Boiler Insp. & Ins. Co., 265 Wis. 610, 62 N.W.2d 
399 (1954). 
43 Mineral Point v. Davis, 253 Wis. 270, 34 N.W.2d 226 (1948). 
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VIII 
SUMMARY JUDGMENT 


There were many cases on summary judgment. Three, bearing on 
the relation of summary judgment to other procedural devices are of 
interest. 

Mitchell v. Lewensohn“ held that a motion for summary judgment 
was properly denied when made after the court had granted a motion 
to allow filing of supplemental pleading. Where the answer stated no 
defense, plaintiff was entitled to judgment on the pleadings, and it 
was immaterial that motion made Was for summary judgment, and 
that the summary judgment statute was not strictly followed.“ 

In Pelon v. Becco** a personal injury action based on violation of 
the safe-place statute, the defendant examined the plaintiff adversely 
before trial. Defendant then moved for summary judgment, incor- 
porating in his affidavit questions and answers from plaintiff’s affida- 
vit, on the theory that they disclosed no liability on the part of the de- 
fendant. The trial court’s denial of the motion was affirmed on appeal 
on the grounds that: (1) the plaintiff, an adverse party, was only 
answering the question asked; (2) plaintiff might produce evidence 
of other witnesses at the trial. ‘‘It certainly is not anticipated that a 
plaintiff must affirmatively establish a cause of action in adverse 
proceedings before a court commissioner or be, in effect, subject to 
... application of the summary-judgment statute.’’4” 





44251 Wis. 424, 29 N.W.2d 748 (1947). 

45 Werner Transportation Co. v. Shimon, 249 Wis. 87, 23 N.W.2d 519 (1946). 
4 253 Wis. 278, 34 N.W.2d 236 (1948). 

‘t Td. at 281, 34 N.W.2d at 237. 





The Factor’s Lien On Merchandise! 


PART I. 


Rosert H. Sxiiton* 


Within the last twenty years, a type of statute usually called a 
“Factor’s Lien Act” has appeared in almost half the states.’ (In 
1951 a statute of this sort was enacted in Wisconsin.)? The back- 
ground, the evolution of this statutory growth, its significance in 
the law-area of secured transactions, are the themes of this article. 

We are concerned with a larger topic than the title may suggest. 
The statutes owe their name to the classic factor who acts as a selling 
agent in possession of goods.* Inspired by the sweeping nature of the 
selling agent’s right to hold his principal’s goods as security for ad- 
vances,‘ the statutes provide for the creation and perfection of a 
“continuing general lien’’ on merchandise. But in statutory form the 
name “factor’’ and the factor’s lien on merchandise have undergone 
a metamorphosis, have “suffered a sea change into something rich 
and strange.’’ As used in the statutes, the word “factor’’ is usually 
broad enough to include all or almost all lenders on merchandise. The 


*Associate Professor of Law at the University of Wisconsin. 

In 1951-52 the writer spent a year as a project associate in law at the University 
of Wisconsin Law School. This year was made possible largely because of funds 
supplied by the Carnegie Foundation. The topic of the year’s study was security 
interests in inventory, considered from a law-in-action approach. The work in- 
volved field work such as interviews as well as library research. The following 
mee is inspired by part of the year’s study, and makes use of some of the mate- 
rials assembled during that time. It is hoped that a more complete product will 
appear in book form in the near future. 

tAdditional parts of this study will appear in future issues of the Review. 


1 Ata. Cope tit. 47, § 132 (Supp. 1953); Conn. Gen. Star. tit. 58, § 7256 
(1949); Del. Laws 1947, c. 163; Maine Laws 1945, c. 79; Mp. ANN. Cope art. 2, 
§ 21 (1954); Mass. Ann. Laws c. 255, § 40 (Supp. 1952); Micn. Comp. Laws 
§ 570.501 (1948); Munn. Srar. § 514.80 (1953); Mo. Rev. Srar. § 430.260 (1949); 
N.H. Laws 1951, c. 218; N.J. Rev. Srar. §§ 2:60—252 (Supp. 1941-44); N.Y. 
Pers. Prop. Law § 45; N.C. Gen. Srar. § 44-70 (Supp. 1950), Onto Gen. CopE 
ANN. § 8364-1 (1952 Supp.); Pa. Srat. ANN. tit. 6, § 221 (1953) (repealed by 
Commercial Code adoption, effective July 1, 1954); R.I. Pub. Laws 1938, c. 2568; 
S.C. Cope § 45-402 (1952); Tenn. Pub. Acts 1953, c. 83; Tex. Star. art. 5506c 
(1948); Vr. Rev. Srar. tit. 12, c. 129 (1947); Va. Cope § 55-144 (1950); W. Va. 





Cope ANN. § 3946 (17) (1949); Wis. Svat. § 241.145 (1953); Puerto Rico Act 
No. 86 (1954). Recent amendatory legislation is not cited. 

2 Wis. Laws 1951, c. 486. 

* See Steffen and Danziger, The Rebirth of the Commercial Factor, 36 Cou. L. 
Rev. 745 (1936); Foutke, Tae Story or tHe Factor (Dun & Bradstreet 
1953); Mecnem, AGENcY, 14 (Ist. ed. 1889). 

4 RESTATEMENT, Security § 62 (1941). 
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lien provided does not depend upon possession, so dear to the com- 
mon law. 

The statutes are not uniform legislation. The parent statute, the 
New York act of 1911,5 bred few servile imitations. But there are 
identifying family traits. The statutes provide that a lender may, by 
agreement with a borrower, obtain a continuing general lien upon the 
borrower’s merchandise,® including after-acquired merchandise, to 
secure present and future advances and other obligations, effective 
against the borrower’s creditors upon the filing of a “‘notice’’ (plus 
posting the premises in some states). 

The factor’s lien acts are significant innovations in inventory lien 
law. As an institutional feature they deserve attention. Their im- 
portance is not to be judged solely by the extent to which lenders are 
utilizing their provisions. The statutes assail old concepts and chal- 
lenge us to fresh thinking. Here we may see the law in flux, a tinkering 
with words and ideas, a process of refinement in the crucible of ex- 
perience. Forces which may affect the entire law of secured trans- 
actions are at work. 


THE DEVELOPMENT OF FaActTor’s LIEN LEGISLATION 


Inventory As Security in General 


Factor’s lien acts are manifestations of a trend. For some time the 
law of security interests in inventory has been changing and growing, 
as new mechanics for collateralizing inventory have been devised. 
Financing on the security of public warehouse receipts and bills 
of lading has long been standard practice.’ Financing by field ware- 
housing—having the warehouse company come to the premises of the 
borrower—seems to have won the qualified approval of the courts,® 





5 N.Y. Laws 1911, c. 326. 

* The word “merchandise” is variously defined under the statutes, and some- 
times is not defined. Wis. Star. § 241.145 (1)(b) (1953) defines it to mean: 

any personal property intended for sale, either before or after manufacturin 

or processing, or in the process thereof, except motor vehicles . . . but shal 

not include machinery, equipment or trade fixtures of the borrower which is 

not intended for sale. 
In some respects the term may be broader, and in other respects narrower, than 
the somewhat similar word “inventory.” See the definition of “inventory” in the 
Unirorm CommenrciaL Cope § 9—109: 

(4) “inventory” if they are held or are being prepared for sale or are to be 

furnished under a contract of service or if they are raw materials, work in 

process or materials used or consumed in a business. If goods are inventory 
they are neither farm products nor equipment. 

7 See Hanine, Warehousing, 15 Encyc. Soc. Scr. 354 (1935). 

8 JacoBY AND SAULNIER, FINANCING INVENTORY ON FIELD WAREHOUSE 
Receipts, NaTionNAL Bureau or Economic Researcn (1944); Birnbaum, 
Form and Substance in Field Warehousing, 13 Law & Cont. Pros. 579 (1948); 
Friedman, Field Warehousing, 42 Cou. L. Rev. 991 (1942). 





358 WISCONSIN LAW REVIEW [Vol. 1955 


despite the somewhat shaky position of the ‘‘custodian.’’* The trust 
receipt, after dubious days as a common law device, has acquired 
respectability in many states by passage of the Uniform Trust 
Receipts Act. The Uniform Conditional Sales Act has a section pro- 
tecting conditional sales for resale. 

The economic motivation of these changes is apparent. Business 
inventory is a sizable part of the nation’s wealth.!® As the system of 
goods-distribution becomes nation-wide, and the complexity of fab- 
ricated products increases, there may be a long-run tendency for 
inventory holdings to become more valuable intrinsically," despite 
the admitted propensity of inventory size to bear a relation to busi- 
ness cycles.'? There is increased pressure to use inventory as security, 
especially for loans to be used for inventory purposes." 





* For a recent example of custodian shenanigans, see Twohig v. Laurence 
Warehouse Co., 118 F. Been 322 (N.D. Iowa 1954). See Jacopy AND SAULNIER, 
op. cit. supra note 8, at 26-29, which discussion includes a reference to the adverse 
attitude of the Administrator of the United States Warehouse Act to field ware- 
housing where the ‘‘custodian” is a former employee of the borrower. In a letter to 
the writer in 1952, the Administrator reaffirmed his position. 

©The U.S. Department of Commerce’s regular monthly report estimated 
manufacturing, wholesale and retail stocks at $77.9 billions at the end of October, 
1954. Wall Street Journal, Dec. 10, 1954, p. 18, col. 1. Inventory figures have 
been published by the Department of Commerce since 1937. They may be found 
in the Department’s Survey or CurRENT Business. 

11 By permission from Kitpurr, INVENTORY Practice AND MATERIAL CoNTROL, 
8. Copyright 1925, McGraw-Hiiu Book Co., Inc.: 

Due to the enormous demand for products created through intensive and 

extensive national advertising, and also to the improved production methods 

which require both a constant flow of material and a sufficient reserve 

of materials at all times, the inventory of most concerns has been brought to 

the point where it is usually the largest item among the current assets, quite 

often the second in importance of all assets, and occasionally represents the 

eatest investment in any asset. For these reasons the control of inventories 

rom three standpoints—financial, manufacturing, and sales—is becoming 

increasingly important. The following figures taken from the balance sheets 

of ten representative op meee illustrate the increase in the investment in 

inventory over a period of ten years. [figures follow] 

12 ABRAMOVITZ, “INVENTORIES AND Business CyYcLEs,’”’ NATIONAL BUREAU 
or Economic ResEArcH (1950). 

13 By permission from Smiru, Security Pledged on Member Banks Loans to 
Business, 33 Fep. Res. Buu. 664, 671 (1947): 

Loans secured by inventories are an important source of funds in the manu- 
facturing and mining, wholesale trade, and retail trade groups, where inven- 
tories comprise a large proportion of current assets. Loans for the — of 
carrying inventories are frequently unsecured or secured by collateral other 
than inventories because the use of inventories as loan collateral presents 
several problems. The difficulty is that the conveyance of title to the lender 
may interfere with the borrower’s use of the inventories in his processing or 
distributive operations. Conveyance of title also presents technical difficulties 
to the lender. For large, identifiable items, such as automobiles or household 
appliances, assignment of title, trust receipts, or even chattel mortgages may 
be the instruments used, while for bulk goods some type of warehousing is 
typically required. 

As indicated in Tables 9 and 10, most of the member bank loans secured 
by inventories to manufacturing and mining and wholesale trade companies 
were on warehouse receipts covering bulk storage, while those outstanding to 
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In a business with a high seasonal ratio or high regular ratio of 
inventory to total assets, there is likely to arise a demand to make use 


the retail trade group were largely on the basis of trust receipts, assignments of 
title, or chattel mortgages on durable goods of high unit value. The latter 
loans were of relatively small size and accounted for only a small part of the 
dollar amount of member bank loans secured by inventories. 

In the late fall of 1946, loans secured by inventories accounted for 29 
per cent of the volume of member bank credit extended to wholesale trade 
establishments and 52 per cent of the amount of secured bank credit to such 
enterprises. Nearly half of the amount of these inventory secured loans was 
to large companies with assets of 5 million dollars or more, while another 
third was to medium-size enterprises. 

The medium-size and large companies in the manufacturing and mining 
group were also important borrowers on the pledge of inventories; over three- 
fourths of the amount of member bank loans on inventories outstanding to 
that industry was to companies with assets of $250,000 or more. That the larg- 
est share of the amount of loans on inventory was to medium-size and large 
companies is partly the result of the reduction in cost of handling this type of 
collateral as the size of loan increases. Most of the large inventory loans are 
ae onng through warehousing arrangements in which the fixed cost element 
is large. 

Loans secured by inventories are largely short-term since the inventories 
are pledged only until they can be sold or used in some manufacturing process. 
Nearly nine-tenths of both the number and amount of member bank loans 
secured by inventories were written with maturities of less than six months. 
Such loans made to manufacturing and mining companies tended to have 
somewhat longer maturities than did those made to wholesale establish- 
ments. 

Field warehousing is a type of inventory financing that has expanded in 
recent years. ... 

For all member banks the average outstanding field warehouse receipt 
loan balance in the fall of 1946 was $41,000. 

JACOBY AND SAULNIER, op. cit. supra note 8 at 17: (quoted by permission of the 
National Bureau of Economic Research): 

In a larger sense the growth of field warehousing as a device for facilitating 
the introduction of credit into business of small and medium size may be 
viewed as part of a significant transition in American banking. The essence 
of this transition is a movement toward lending against specific collateral, 
with the lender looking toward the value of the collateral as well as toward 
the earning power of the business to liquidate the loan. Other manifestations 
of this end are the steady growth of accounts receivable financing and the 
growth in installment financing of commercial and industrial equipment for 
small and medium-sized enterprises. 

Collateral loans are not new in American banking, but the variety of 
collateral is increasing and the number of different kinds of business enter- 
prises, borrowing on a collateral basis appears to be rising. One factor that 
aids in explaining this expansion is the permission given banks by the Na- 
tional Bank Act and the banking laws of many states to increase the amount 
of credit that may be granted to an individual borrower where warehouse 
receipts are taken as security. Under these laws, unsecured loans to individual 
borrowers are usually limited to specified percentages of the capital funds 
of the lending banks, but credit may be extended, either without limit or to 
the extent of much larger percentages of capital funds, if collateralized by 
warehouse receipts. 

Su.verMaNn, Important Challenge of 1954—Acquisition of Adequate Business 
Funds, Apr. 54 Buty. or Ropert Morris Associates No. 8, vol. 36, p. 279: 

One of the larger items included among the current assets of most business 
concerns is inventory. However, although inventory is a current asset, it is 
not of very much use in paying bills unless it has been converted into accounts 
receivable and the said receivables collected or financed. 

In recent years, financial institutions have made a great deal of progress 








360 WISCONSIN LAW REVIEW [Vol. 1955 


of inventory as security.‘ In a business with a fluctuating inventory," 
it may be cheaper to finance peaks by borrowing than by employing 
equity capital. Equity capital may also be hard to get. The financing 
of a new business, the financing of the transfer or expansion of an 
existing business, may require the use of all assets, including inven- 
tory, as security. The borrower’s general credit may not be strong, 
and his fixed assets may not suffice as security. 


Pledge and Chattel Mortgage 


The traditional forms of pledge and chattel mortgage could not 
entirely meet the growing demand. They were circumscribed by old 
restrictions. 

A pledge is predicated upon “‘possession’’ of the res by the pledgee.'® 
Delivery of inventory to a pledgee sometimes makes the effective 
disposal of it by the pledgor impossible. Frequently a dealer who 
borrows on his inventory must be given easy access to it and be able 
to dispose of it in the ordinary course of business. Field warehousing 
purports to keep within the framework of the law of pledges and still 
make the goods available to the borrower under controlled situations. 
In some cases, however, the device is not feasible. It causes some 
interference with the borrower’s use of his inventory. Segregation 
and surrender of control may not be practical. It may be too costly to 
secure a small loan.!’ 





in using yrs | as collateral for advances. The history of this form of 
financing shows that for many years about the only inventory loans made 
were those made by banks and secured by commodities listed on the com- 
modity exchange. Factors and commercial finance companies proved to the 
business world that the practice of limiting inventory financing to staples 
was a mistake. They literally removed all bars to this ready means of finance. 

Today, there seems to be no limit to the type of inventory that may be 

financed, ranging from agricultural products, through all the letters of the 

alphabet, down to zinc. 

In connection with this point, it might be of interest to you to know that 
national banks and many state banks are prohibited from making inventory 
loans except on staples listed on the commodity exchanges. It recently 
came to my attention that manufacturers, and processors of frozen orange 
juice concentrate, in Florida, were unable to finance their inventories of frozen 
orange juice because they were not considered staples, and an attempt by the 
trade group, ig sameeren this industry, to have the Controller of the Cur- 
rency include frozen orange juice concentrate on the list of commodities 
against which national banks could make loans met with no success. 

14 See JacoBY AND SAULNIER, op. cit. supra note 8 at 37-8. 

16 Td. 

16 RESTATEMENT, SECURITY, § 1 (1941). The exceptions to this broad proposition 
do not detract from it sufficiently to deprive it of significance. 

17 Estimates of the minimum amount of loan for which field warehousing 
would be feasible vary. The amount could be anywhere from, say, $30,000 to 
$100,000. Any figure is apt to be misleading. The important considerations are 
costs versus expected profit. But the fact that there are fixed charges tends to 
make it expensive for small loans. 
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The chattel mortgage also has basic limitations. The stigma of 
fraudulent conveyance, once associated with chattel mortgages in 
general, in many states still attaches to mortgages on merchandise. 
Old notions, traceable as far back as Twynes Case,'* account for the 
fact that in many states a mortgage on merchandise is ineffective as 
to the mortgagor’s creditors, if the mortgagee permits his borrower to 
hold and sell the merchandise and to apply some of the proceeds for 
his own use.'® In few states is the law sufficiently favorable to the 
mortgage on merchandise that it may safely be used to support the 
extension of new credit. 


18 3 Co. Rep. 80(b) (1601). 

1° This is a generality, briefly expressed for purposes of space economy. Actu- 
ally, the law of the forty-eight states is fragmentized, and there is a great deal 
of confusion as to the permissible limits of a mortgage on merchandise. See the 
excellent article by Cohen and Gerber, Mortgages on Merchandise, 39 Cou. L. Rev. 
1338 (1939), and Note 73 A.L.R. 236 (1931). The decisions run the gamut from 
prohibition to permission. There are divisions upon fundamental questions such 
as: (1) is a mortgage on merchandise where the mortgagor is permitted to use 
some of the proceeds of sale for his own purposes per se ineffective, or are the good 
faith and business pur of the parties material considerations? (2) may a 
mortgagor be permitted to use some of the proceeds of sale for general] business 
expenses? (3) may a mortgagor be permitted to use some or all of the proceeds of 
sale for replenishment of inventory? (4) should a purchase money mortgage on 
merchandise be treated on a special basis? (5) if merchandise is included with 
other assets in the same mortgage, and the mortgage is ineffective as to the 
merchandise, does this fact make it ineffective as to the other assets? (6) if the 
mortgagee takes possession of the merchandise before the mortgagor’s creditors 
act, will such possession perfect his right? 

It may be safely said, however, that in a good many states the law of mortgages 
on merchandise was so strict that the device was impractical in many cases. 
See, for example, Skilton v. Codington, 185 N.Y. 80, 77 N.E. 790 (1906). In that 
case a mortgage on merchandise was given to secure the balance of a purchase 
price. The mortgage remained unfiled for several years, and was not filed until 
shortly before the borrower was adjudicated bankrupt. The mortgage permitted 
the borrower to make sales and to apply the proceeds “‘to the payment of such 
debt, excepting such portion thereof as is necessary for the expenses of the busi- 
ness, or as he or they may need to replenish or increase the said stock of goods, 
wares and merchandise. . . .”” The court declared the chattel mortgage was void for 
the delay in filing, and also because “‘by reason of its provisions it was fraudulent 
as a matter of law.”’ As to reuse of proceeds for replenishment of inventory the 
court said: ‘Even in the most favorable view it would give the mortgagor un- 
limited power of speculation in the disposition of the mortgaged property. The 
property might be wasted by ill-judged speculation, even though the mortgagor 
acted in good faith.” As to reuse of proceeds for expenses: “plainiy they would 
comprehend rent, clerk hire and similar items. Of such @ provision contained 
in the agreement it is idle to argue that if the mo or acted honestly and lived 
up to his agreement the property newly acquired would be the equivalent of 
that disposed of by sale. On the contrary, it is not only possible, but, if the 
business proved unsuccessful, probable that a large part of the mortgaged prop- 
erty would be sold without the proceeds being applied either to the reduction 
of the debt or to new property substituted for that disposed of. The purpose 
and intent of the agreement between the parties is plain on its face. The mort- 
gagor was to conduct the business for the term of five years in the same man- 
ner as if he was the absolute owner of the stock in trade, selling and buying 
stock at his pleasure and discretion and paying the expenses of the business 
out of the sales, while if at any time he should be unsuccessful and be pressed by 
his creditors, the whole stock was to be subject to the lien of the mortgage as 
against the creditors from whom the very goods might have been purchased.” 
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A device which is subject to such legal restrictions is hardly suitable 
for ordinary business purposes. To require a dealer to apply all of the 
proceeds of sales to liquidate the loan may be the same as asking him 
to retire from business. 

In some states there was an additional stumbling block: an after- 
acquired clause in a mortgage may be unenforceable.?° A mortgage 
on merchandise without an effective after-acquired clause is virtually 
a contradiction in terms. At best it is a mortgage on a dwindling asset. 

The restrictions courts placed upon mortgages on merchandise 
meant that some kinds of inventory could not be used as security, 
and that some kinds of transactions could not be financed. If inventory 
could be subjected to field or public warehousing,”! loans could be 
made on the security of the warehouse receipts. (Canning companies 
may have to hold their canned food inventory for months before 
they sell it. The inventory may be warehoused and the receipts used 
for securing loans. The lender and canner may agree upon a system 
for releasing stock from the warehouse to fill the shipping orders of 
customers. The size of the loans thus secured, and the use the canner 
makes of the loans, may warrant the costs of the procedure.**) In some 
cases the chattel mortgage could be effectively used. If the separate 
items of inventory were identifiable and sufficiently valuable, chattel 
mortgages could be placed on specific items; it would not be necessary 
to use a bulk mortgage. When arrangements are made for the sale of 
an item of inventory, the lender could release the item from the 
mortgage. The proceeds from the sale of the item could be used to 
pay off the mortgage, or a pro rata share of it. The chattel mortgage 
could be effectively used in the floor planning of automobiles. It is 
still widely employed in used car financing.** The necessity of filing 


20 See Cohen and Gerber, The After-Acquired Property Clause, 87 U. oF Pa. 
. Law Review 635 (1939). 

21 See Jacopy AND SAULNIER, op cit supra note 8 at 39. This book contains a 
good description of the mechanics of field warehousing. 

32 JACOBY AND SAULNIER, op cit supra note 8 at 36, estimated that in 1941, 
17.1% of field warehouses operated by five leading warehouse companies covered 
canned food products, and 13.2% covered miscellaneous groceries. 

23 The Division of Research and Statistics of the Board of Governors of the 
Federal Reserve Board compiles figures on the participation of sales finance 
companies in the wholesale financing of automobiles, new and used. In 1954 sales 
finance companies loaned a total of $7,941,000,000 on wholesale automobile 
paper (new cars) and a total of $504,000,000 on wholesale automobile paper (used 
cars). In January, 1955, outstanding credit amounted to a combined figure of 
$871,000,000—indicating the rapid turnover of such financing. In that same 
month a total of 399,000 new cars were financed at wholesale by sales finance 
companies, and a total of 39,000 used cars. Wis. Stat. § 241.17 (1953) permits 
a mortgagee to release part of a stock of goods covered by his mortgage without 
requiring the mortgagor to apply the proceeds. The procedure would seem ef- 
ficacious where the stock of goods consists of individually valuable identifiable 
items (automobiles, cattle, etc.). But it does not meet the need of a case where 
the stock of goods consists of many small items which must be sold without com- 


pliance with release procedures. 
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each document is, however, a hindrance to smooth operations. There 
are also other ways for getting around the restrictions of a mortgage 
on merchandise, such as the deed of trust arrangements practiced in 
some states.” A catalogue of all of the ways devised for making use of 
inventory as security, despite the legal restictions, would testify to 
the ingenuity of human beings in finding a modus vivendi in the 
midst of difficulties. 

Nevertheless, there were situations where the existing legal restric- 
tions on the use of inventory as security meant that a loan could not 
be given because a security interest could not be effectively estab- 
lished. The inventory of a retail grocer, a druggist, a hardware store 
proprietor, would have to move too fast and too freely to be subjected 
to the controls of accepted procedures. In any event, the accepted 
procedures were often cumbersome, exasperating and discouraging. 


Mortgages on Merchandise in Wisconsin 


Early in the history of the state, the Supreme Court of Wisconsin 
took a strict position on mortgages on merchandise. The position 
has been maintained. The decisions indicate that a mortgagor cannot 
be permitted to use any of the proceeds from the sale of merchandise 
for general business or personal expenses. The Act of 1887 and its var- 
ious amendments have not altered the basic restriction. The law now 
permits the inclusion within the mortgage of after-acquired property. 
Apparently it also contemplates that the mortgagor may be permitted 
to apply proceeds of sales toward the purchase of new merchandise. 
These are merely peripheral relaxations. To some extent they are offset 
by the requirement that every four months there must be filed a 
statement of sales, additions, and the amount applied on the mort- 
gage debt. 

The law of Wisconsin is not conducive to the making of loans 
secured by mortgages on merchandise. It is standard for attorneys to 
advise lending institutions not to rely upon such security. 

Nevertheless, the mortgage on merchandise could be found, like a 
weed stubbornly sprouting here and there in an unfriendly environ- 





* Williams, Security Interests in Goods, Fixtures and Equipment of Merchants 
and Manufacturers, 25 Tex. L. Rev. 589 (1947) at 591-2. 

% See Bunn, Financing Dealers: Existing Wisconsin Law and The Uniform 
Commercial Code 37 Mara. L. Rev. 197 (1954); Lucente, Mortgages on Stock in 
Trade, 1947 Wis. L. Rev. 453. Place v. Langworthy, 13 Wis. 704 (1861); Steinart 
v. Deuster, 23 Wis. 136 (1868); Blakeslee v. Rossman, 43 Wis. 116 (1877): Ander- 
son v. Patterson, 64 Wis. 557, 25 N.W. 541 (1885); Bank of Kaukauna v. Joannes, 
98 Wis. 321, 73 N.W. 997 (1898); Charles Baumbach Co. v. Hobkirk, 104 Wis. 
488, 80 N.W. 740 (1899); Durr v. Wildish, 108 Wis. 401, 84 N.W. 437 (1900); 
Franzke v. Hitchon, 105 Wis. 11, 80 N.W. 931 (1899); Ross v. State Bank of 
Trego, 198 Wis. 335, 224 N.W. 114 (1929). 
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ment. Consider the situation, for example, in Dane County, seat of the 
state government. The county has a population of more than 170,000. 
Over 100,000 live in the metropolitan area of Madison. There is 
a considerable amount of dairy farming and commercial activity 
within the county, and some industrial. A search of the records in the 
Office of the Register of Deeds for a two year period from 1949 to 1951 
revealed that quite a few mortgages covering merchandise in bulk 
had been filed.” Most of these covered the merchandise of small 
retail establishments. A number were obviously purchase money 
mortgages. There seemed to be some family deals. Sometimes the 
mortgage included equipment or other chattels as well as merchandise. 
Along with ‘the small fry, there were a few big fish: mortgages on 
merchandise on valuable inventory, securing large loans, given by 
borrowers whose activities were important in the economy of the 
state. Such follow-up statements as were filed (the requirement was 
more often honored in the breach than the observance) frequently 
revealed that the parties were not applying all of the proceeds of sale 
to reduce the debt or replenish inventory. 

The chattel mortgages which were the big fish were held by a 
single lending institution. They had the sweeping clauses associated 
with large open-end financing, such as after-acquired property and 
future advances clauses. The follow-up statements revealed consider- 
able variations in the amount of inventory held from time to time 
and the current debt. Interviews revealed that sometimes the lender 
would fortify his security by custodial agreements. An officer of 





% In the two year period at least 39 mortgages involving bulk merchandise were 
filed. This figure is exclusive of mortgages on individual items of merchandise, 
such as dealer’s automobiles, etc. The exact amount of these could not be as- 
certained, because the description in the index would not necessarily indicate 
that the item was part of a borrower’s merchandise. It is safe to say that mort- 

on individual items of inventory were vastly in excess of the discovered 
instances of mortgages on bulk merchandise. In the majority of cases, merchandise 
was but a part of the collateral claimed. In 16 cases merchandise was the sole 
security in the mortgage, but other collateral may have been covered by 4 
separate writing. In 15 cases inventory and equipment were included in the same 
mortgage. Frequently a ‘common form” of mortgage was used, which did not 
contain a power of sale clause. Only about 14 of the mortgages by express or by 
clear implication gave the mortgagor power to sell. Rarely was anything said 
about fa sem of the proceeds of sale. At least half of the mortgages had after- 
acquired clauses—usually inserted as an addendum to the printed form. In four 
cases the agreement provided that the mortgagor should maintain the stock at a 
specified level. Typically the mortgagors were in some retail trade, and usually the 
mortgages were to secure small amounts. Ten of the ar were placed upon 
retail grocery establishments. Six were on the merchandise of oil and service 
stations. There were mortgages on hardware, drugs, rting goods, barber sup- 
plies, heaters and ranges, candy, and the foodstuffs of restaurants. At least five 
of the mortgages were obviously to secure purchase money. There were two cases 
where the parties had the same surnames. Only 14 cases were discovered where 
the follow-up statements were filed. 
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the borrower would serve as “‘custodian’”’ of the borrower’s receipts 
and from time to time would make advances and readvances to the 
borrower out of the funds. In this capacity he would purport to act as 
agent for the lender. The cash-box function of the custodian had some 
value as a policing device. Whether it gave the lender sufficient con- 
trol over receipts to meet the requirements of law is another question. 
Inquiry further revealed that one of the borrowers—a manufacturing 
concern—sought to meet mortgage on merchandise requirements by 
charging against the proceeds of sale the cost of inventory being 
manufactured. On a cost accounting basis it included direct labor and 
general overhead expenses found to be attributable to the production 
of the replacement inventory. If the procedure is correct, it suggests 
that a good many manufacturing concerns can endure the Wisconsin 
limitations on mortgages on merchandise. A good share of wage, 
salary and fixed expenses could be paid out of proceeds of sale, and 
attributed to the cost of new inventory. To what extent such cost 
accounting procedures could be used in the wholesale and retail field 
to mitigate the severity of the Wisconsin law of mortgages on mer- 
chandise is not clear. It is not clear whether old decisions will bar 
fresh approaches. 

The Dane County records reveal the persistence of the mortgage 
on merchandise. The scattering of the discovered instances of use 
suggests the possibility that there is an irreducible minimum need 
for a device to secure the loose, miscellaneous inventory of a small or 
medium-size business. 


The Wisconsin Factor’s Lien Act 


Persistent discontent with the Wisconsin law of mortgages on 
merchandise was indicated by the fact that more than once interested 
groups sought to relax the strictures by statutory amendment of the 
stock-in-trade provisions. That the discontent was not shared by all 
is shown by the fact that more than once they failed in their attempts. 

It would be foolish to discount the importance of a key personality 
in the opposition. What a legislature does may depend upon what one 
persuasive member of a legislative committee thinks. Certainly 
however, there were quite a few conservatively minded people who 
opposed changes in the stock-in-trade provisions. There was feeling 
that financing secured by unpoliced inventory is unsound; that in the 
event of the borrower’s bankruptcy it is unfair to the general creditors 
of the borrower. 

In 1951 the proponents of change shifted their strategy. They 
scuttled their bill to change the stock-in-trade provisions of chattel 
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mortgage law. Inspired by the example of Minnesota, they proposed 
that Wisconsin adopt a “Factor’s Lien Act.’’ Using the Minnesota 
text as a working sheet, the draftsmen made three changes.” The 
bill rolled through the Legislature and was signed by the Governor.?”* 

So forty years after the first of its kind appeared in New York, 
there came the Wisconsin variant—the Factor’s Lien Act of 1951. 
Within the scope of its coverage, it set aside the 350 year-old trans- 
oceanic influence of Twynes Case (1601). 

It seems clear that the sponsors of change were attracted to the 
Minnesota version of the factor’s lien act because that statute pro- 
vided in strong terms that the lien on merchandise would not be 
disturbed by permitting the borrower to use the proceeds of sale 
without accounting. The pertinent provisions form subsection (10) 
of the Wisconsin act. But the Wisconsin Factor’s Lien Act is much 
more than this. The Legislature had bought a package deal. The Act 
made sweeping arrangements for the use of inventory as security. A 
free-and-easy, open-end type of financing on the security of inventory 
is authorized.** The Act permits a lien on inventory in the nature of a 
floating charge. A statute like this takes us a long way from the law 
of mortgages on merchandise. 

So far comparatively little use appears to have been made of the 
factor’s lien in Wisconsin. It has been put to use by some of the co- 
operatives who were actively interested in effecting the change. It 
seems that few commercial banks have made loans on a factor’s lien. 
Reasons for reluctance may be various. Conservative bankers choose 
to err on the side of timidity rather than temerity. The factor’s lien 
is a novel device. There is the fear of the unfamiliar. Fundamentally, 
also, there is the fact that all the law can do is to create a favorable 
legal milieu. It cannot make all kinds of merchandise safe security. 
Lending on inventory may call for specialized knowledge of the mar- 
ket. Unpoliced inventory is slippery: it may vanish before the lender 
is aware. Granted its dangers and limitations, however, a factor’s lien 
may be better than no lien at all. It may also be used in conjunction 
with policing or warehousing arrangements. It may be that the full 
implications of the Factor’s Lien Act have not as yet been appreciated 
in Wisconsin. 

Whether the factor’s lien will ever become an important device in 
Wisconsin is an open question. But this article is concerned with the 
kind of legislation to which the Wisconsin act belongs, and the way 





*7 By excluding motor vehicles from the definition of merchandise [W1s. Start. 
§ 241.145(1)(b) (1953)] and by adding two subsections (5)(b) and (c). 

#7 Wis. Laws 1951, c. 486. 

%* See Comment, 36 Mara. L. Rev. 74 (1952). 
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this legislation reflects the long range turmoil in the law of secured 
transactions. 
The Traditional Factor and the Old Style Lien on Merchandise 


At one time the name “factor’’ was linked with adventurous trade 
—when commerce was the key to freedom, and asserted rights to 
buy and sell freely, to own property absolutely and to work without 
franchise made and broke nations and kings. At Blackwell Hall in 
England, on the high seas as a supercargo, amid the Indians along the 
Mississippi, he was here, there and everywhere on the job of buying or 
selling goods for his principal. The days of glory are past. Now what 
is left of the old time type of factor survives under the colorless 
name ‘‘commission merchant.’’?® 

The heyday of his story is past, and in a sense its passing dram- 
atizes the changing aspects of the law of secured transactions. For 
in the metamorphosis of the factor’s lien there is portrayed the 
shifting emphasis of law as it glides in the wake of human need and 
experience. The factor’s lien of the common law is founded upon 
possession. If he made advances to his principal in the course of their 
business relations, he was entitled to retain such of his principal’s 
goods as he might receive, as security for payment. He held under a 
common law lien or pledge. As business practice changed, there 
emerged a new-style factor, who is really not a factor at all, since he 
does not buy and sell or possess merchandise. And from this new 
style factor’s needs there came the statutory factor’s lien, which may 
be non-possessory. 

The change exemplifies the progress of the law. At one time legal 
right moved like a satellite in the magnetic field of possession. Right 
could not get far away from the planetary influence of possession. 
Possession may indeed have been nine tenths of the law. Bailors for 
a term could not bring trespass against third parties because their 
possession had not been disturbed. Intangibles could not be assigned 
because possession could not be given. Security interests in goods de- 
pended upon possession. The end of a hand-to-mouth economy, the 
rise of credit transactions, the growth of agency, bailment and in- 
dependent contractor relationships, deemphasized the factual signifi- 
cance of possession. In the field of the law, the march of the commer- 
cial and industrial revolution caused and is still causing the growing 
recognition of nonpossessory interests in property. 

In the nineteenth century, the textile factor was possibly the most 

2° For a well written portrayal of the history of the factor, see Steffen and 
Danziger, supra note 3. 
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important representative of his class. Inevitably an account of the 
development of factoring gets into talk of cloth: factors and the 
textile trade go together. In the early decades of the nineteenth 
century, textile factors, calling themselves commission merchants, 
congregating in New York City, acted as selling agents chiefly for 
foreign manufacturers. Then New England begins to compete. 
Streams are dammed under the mill acts. Key textile workers migrate 
from England. These commission merchants or factors, now some- 
times representing domestic producers, receive and market the goods, 
distribute them to wholesalers and retailers, guarantee accounts as 
del credere agents, build up credit files, give advice on market con- 
ditions and styling, and lastly, for the sake of emphasis, sometimes 
finance their principals by making advances on the security of mer- 
chandise in their possession.*° 

Toward the end of the nineteenth century, changes in business 
procedures occur. The old line textile factors generally lose their 
selling functions. Manufacturers frequently sell directly to whole- 
salers and retailers. Nevertheless, the old line textile factor does not 
wholly die, or at least, if he does, to borrow the words of Steffen and 
Danziger, he is reborn.* He retains his function as a commercial 


3° In the history of a business institution, the place of the individual should not 
be forgotten. Economic history is not simply the bloodless and soulless antics of 
a homo economicus. Fortunately, we can dramatize our picture of the changing 
aspects of the factor’s business by considering the narrative of James Talcott: 
Hitiyer, James Tatcort—MERcHANT AND His Times (1937). The lifetime of 
this man spans the entire period of change in the business of the New York textile 
factor. In England, the dry goods commission merchants traditionally called 
themselves factors, but it would seem that the American counterparts did not 
use the word factor until the end of the nineteenth century when, to designate 
their new-style purely banking functions, they adopted the term. Charles Evans 
es, as attorney for James Talcott, is said to have first used the term with 
reference to the business of his client. For a description of the changing aspects of 
— business of advancing money on the security of merchandise, read pp. 90 
to 99. 
*1 Steffen and Danziger, supra note 3. Another line of development is de- 
scribed by Fou.Ke, The Story of the Commercial Factor, 13 ff. (1953). (Quoted 
by permission of Dun & Brapstreet Inc.) He states at page 14 (speaking of the 
period from the second quarter of the nineteenth century to 1890): ‘Over these 
—_ an increasing number of business enterprises were started in the United 
tates as representatives of European textile mills, those of Lyons and Paris in 
France; Bremen, Cologne and Hamburg in Germany; Liverpool and Manchester 
in England; and Zurich in Switzerland; mills that produced woolen cloth for men’s 
and women’s suits, fine silk goods, cotton cloth, pile fabrics, felts and mohairs. . . . 
Most of these factors originally imported merchandise on their own accounts and 
only gradually did the bulk of their business consist of handling consigned mer- 
chandise. . . . Most of the men who became factors, in this particular period of 
evolution, where Europeans. . . .” Foulke states that between 1889 and 1905 the 
factoring business changed radically. In 1889 one concern found its business so 
great that it decided to discontinue its selling function, and concentrate on 
—— banking. “The McKinley tariff of 1890 completed this evolution . . . 
uties were increased on woolen cloth, and the finer grades of cotton, lawns, laces, 
embroideries, linens and plush goods. . .. Overnight the business of factors dropped 
off as the prices of European textile merchandise, with the added duty, became 
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banker. His specialized trade knowledge and access to the money 
market place him in an advantageous position. His clients, usually 
manufacturers, clear with him before making credit sales. When 
accounts receivable arise, he buys or guarantees the accounts, takes 
assignments and sees that the account debtors are notified to pay 
directly to him as assignee. Thus the term “factoring” comes to be 
primarily associated with the business of buying or guaranteeing 
accounts receivable on a notification basis. 

As long as factors remained selling agents and made advances to 
their principals on merchandise in their possession, the general lien 
the common law gave them was safe.*® The doubtful cases would be 
ones where possession was disputable—for example, where the goods 
on which the factor made advances were in the hands of a carrier. 


Emergence of the New Style, Statutory Factor’s Lien on Merchandise 


Could the new-style textile factor, now a commercial banker, 
safely make advances to his clients on the security of merchandise? 


too high to sell broadly in the American market. The only solution was to con- 
centrate on domestic business, so one and all, the factors began to make arrange- 
ments to provide the services to American cotton, woolen and textile mills, and 
converters, which they had been providing to European mills. The selling end of 
the factoring business dried up as the American mills preferred to retain their 
own sales departments, and the business came to have three distinct attributes: 
passing upon the credits of customers from whom orders for merchandise had been 
received and in most cases cashing the sales, that is, buying those receivables 
outright without recourse; making cash advances to textile mills, selling agents, 
and converters against finished merchandise as security; and in some cases per- 
forming a group of speeial services such as providing space for the display and 
storage of merchandise, handling insurance, billing, packing, shi ping, and making 
city deliveries. ... By 1905 this evolution had been en NS 7 

322 Mecnem, AGENcY, § 2562 (1914 ed.). 

33 Id. § 2563. The center of attention during this period was the rights of third 
aber, Wer yr mortgagees and buyers—dealing with the factor. The so-called 

‘actor’s Acts of the nineteenth century (not to confused with the Factor’s 
Lien Acts) were designed to protect purchasers taking from the factor in certain 
situations. See Mecnrem, AGENCY, § 995 (1914 ed.). The statutes are described in 
Stimson, AMERICAN STaTuTE Law, § 4381. See also Gilmore, Chattel Security: II, 
57 Yaue L. J. 761 (1948) at 768 ff. General creditors of the consignee could not 
assert a claim against the merchandise, if the transaction was a true consignment 
and not a form of sale, such as an unrecorded conditional sale or a sale and return. 
Ludvigh v. American Woolen Co., 231 U.S. 522 (1913). To protect general credi- 
tors from being deceived by appearances, certain statutes were passed in some 
states. The Traders’ Acts are described in HoNNoLD, CasEs AND MATERIALS ON 
THE Law oF SALES AND SALEs FINANCING, p. 451 (1954). Sec. 241.26 of the 1953 
Wisconsin Statutes provides that agreements involving the consignments of goods 
for sale shall be filed, and that invoices of goods thereafter delivered shall also 
be filed. Subsection (2) provides “if the consignment agreement is not so made 
and filed, the title to any such goods, wares and merchandise shall be deemed to 
be in the consignee as to purchasers thereof and creditors of such consignee.” 
Very few consignment agreements are filed in Dane County. Only two were found 
in a check for the two year period from September 1949 to September 1951. It 
is a that the requirement of filing supplemental invoices increases the 
= _— in the mechanics without adding substantially to the notice value of 
the filing. 
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The general lien rested upon possession. Could he still fill his old 
shoes, say to the courts, “look, nothing has really happened, I am the 
same fellow as before—’’ and thus continue to have his lien on mer- 
chandise? Suppose he proposes to finance a wholesaler who buys and 
acquires merchandise directly from a manufacturer. He wants a lien 
on the merchandise to secure his loans. Suppose he has the wholesaler 
assign the lease on the business premises to him, posts his sign beside 
the wholesaler’s at the entrance to the premises, has the wholesaler 
execute a writing “consigning’’ the merchandise to him, has the 
wholesaler agree that all sales will be “‘supervised’”’ by him and that 
credit purchasers will be invoiced in his name. Will these things 
establish to the satisfaction of a court that the factor possesses and 
sells the merchandise and is entitled to his traditional lien to protect 
advances?* 

Words are not enough to create the desideratum of ‘‘possession.”’ 
Substance may negate form. There was still the factual question: 
were the premises really in the control of the factor? Was the paper 
“consignment’”’ effectuated by transfer of control? Was the factor 
actually a seller of goods? To paraphrase the language of Holmes, 
possession is a case of more or less.** Efforts to share the key of control 
with the borrower may amount to less rather than more. When some 
of the early attempts to share control reached the courts, the legal 
pitfalls became manifest. 

The New York textile factors probably surveyed the field of the 
law in a search for possible ways to secure their position. The doctrine 
of equitable pledge could be turned to good account. The basic agree- 
ment between factor and borrower could give the factor the right to 
possession of the merchandise. The borrower remains in possession of 
the merchandise. The factor keeps his ear to the ground. If the bor- 
rower gets into financial difficulties, the factor can race the creditors 
for the merchandise. Until the 1938 Bankruptcy Act, his taking of 
possession could, under state law, be related back to the date of the 
agreement giving him the right to possession, so that his acquisition 

“See Ryttenberg v. Schefer, 131 Fed. 313 (S.D. N.Y. 1904). 

36 ““‘Whether enough has been done to give a right of any kind in certain prop- 
erty is a question of more or less.” Sexton v. Kessler, 225 U.S. 90, 98 (1912). 

% Ryttenberg v. Schefer, 131 Fed. 313 (S.D. N.Y. 1904). Omman v. Talcott, 
188 Fed. 401 (2d Cir. 1911). This case was pending at the time the New York 
act was passed. The transaction “was characterized as one of the innumerable 
schemes by which merchants have attempted to create liens on their goods, 
which shall be unknown to their creditors and shall not affect their credit, but 


which shall be enforceable if hear dy owed occurs. They are all based on the idea 
of giving notice enough to satisfy the law and not enough to inform the creditors.” 





(p. 404). See also Security Warehousing Co. v. Hand, 206 U.S. 415 (1907); In re 
Merz, 37 F.2d 1 (2d Cir. 1930). But see In re Spanish- American Cork Products 
Co., 2 F.2d 203 (4th Cir. 1924); Boise v. Talcott, 264 Fed. 61 (2d Cir. 1920). 
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would not be avoided as preferential though within the four month 
period.*’ The trouble with the doctrine of equitable pledge was that it 
depended too much upon luck to give assurance for the extension of 
credit on merchandise. 

What were the possibilities of a new device, the trust receipt? For 
some time the precise dimensions of the trust receipt transaction were 
a matter of general speculation.** It became increasingly clear that 
the common law trust receipt was confined within the narrow limits 
of the tripartite transaction. It became clear that there were limits to 
the power of parties to create novel security interests that would not 
be treated as chattel mortgages. 

Finally, there was the chattel mortgage. This security interest 
could be nonpossessory. From the point of view of the textile factors, 
the major objection to this device probably was the fact that under 
New York law an after-acquired clause in a chattel mortgage was 
not fully effective as to the borrower’s creditors.*® Supplemental 
mortgages would have to be filed to cover each acquisition of new 
merchandise. The further limitation on use of the proceeds may not 
have seemed of great consequence to the factors. When they make 
loans on the security of merchandise, it is standard practice to require 
the borrower to assign to them all accounts receivable arising from the 
sale of the merchandise.*° 

Chapter 326 of the Laws of New York, 1911, was probably in direct 
response to certain decisions that had disturbed the textile factors. 
This legislation, the first factor’s lien act, added a new section (45) to 
the Personal Property Law of New York. The main provision of the 
section was short enough: 

Liens upon merchandise or the proceeds thereof created by agree- 

ment for the purpose of securing the repayment of loans or ad- 

vances made or to be made upon the security of said merchandise 
and the payment of commissions or other charges provided for by 
such agreement, shall not be void or presumed to be fraudulent 
or void as against creditors or otherwise, by reason of want of 
delivery to or possession on the part of the lienor, whether such 
merchandise shall be in existence at the time of creation of the 
lien or come into existence subsequently thereto or shall sub- 
sequently thereto be acquired by the person creating the lien, 
provided there shall be placed and maintained in a conspicuous 
place at the entrance of every building or place in or at which such 
merchandise, or any part thereof, shall be located, kept or stored, 


37 Goldstein v. Rusch, 56 F.2d 10 (2d Cir. 1932). See also 2 GLENN, FRAUDULENT 
NVEYANCES AND PREFERENCES § 480 (1940). 

** See Frederick, The Trust Receipt As Security, 22 Cot. L. Rev. 395 (1922). 

** Stone, The Equitable Mortgage in New York, 20 Cot. L. Rev. 519 (1920). 

40 SEIDMAN, Finance CoMPANIES AND Factors p. 80 (1948 
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a sign on which is printed in legible English, the name of the 
lienor and a designation of said lienor as lienor, factor or con- 
signee, and provided further that a notice of the lien is filed. . . . 


Concerned with the immediate objective of dealing with a few 
decisions that had troubled them, the draftsmen of the act missed 
sight of the larger objectives. They drafted an act which hindsight 
shows was poorly drafted.“ As the spotlight was thrown on textual 
deficiencies by adjudications and further independent examination, 
the act was successively amended in 1931, 1935, 1943 and 1954. 
Each amendment, however, was patchwork. Each amendment en- 
deavored to remove a few glaring loopholes that had been uncovered, 
by some additions or changes in language.“ It might have been better 
to have had a fresh start or complete overhauling; the draftsmen 
of the original version lacked what Coleridge aptly called, “the shap- 
ing spirit of imagination.” 

The fact that the New York act was characterized by tantalizing 
incompleteness,“ became particularly important when its central 
thesis, the nonpossessory lien on merchandise, captivated the atten- 
tion of the legislatures of other states and the New York act was 
consulted for guidance. However meritorious the objective of the 
statute may be, there is no great merit to its precise statutory 
expression.** Sometimes the imperfect text of the New York act was 
incorporated verbatim into the statutes of other states.“* Just as often 
legislatures made their own improvisations.” Uniformity in legislation 
should presuppose a model act. Section 45 was not model legislation. 

The New York act deals almost exclusively with the lien on mer- 





4t See Utiea Trust & Deposit Co. v. Decker, 244 N.Y. 340, 155 N.E. 665 (1927). 

42 New York Laws 1931 c. 766; New York Laws 1935 c. 690; New York Laws 
1943 c. 635; New York Laws 1954 c. 594. 

‘8 For a discussion of the legislative shortcomings, see Steffen and Danziger, 
supra note 3. 

“4 “Merchandise” is not defined. What kinds of goods are embraced within this 
term? What is the meaning of ‘‘all goods’ in the phrase “a continuing general 
lien upon all goods and merchandise?” Does it, for example, include equipment? 
There is no explicit treatment of the rights of buyers in the ordinary course of 
business. (The inference seems to be that they are protected.) There is no definition 
of the word “lienor.” The nature of the rights in proceeds is not delineated. It 
is not clear whether or not a bona fide purchaser of an account receivable taking 
by an in praesenti assignment would prevail over the factor claiming the account 
as derivative from the sale of liened merchandise but having an in praesento 
assignment second in time. 

‘6 For example, there is no express repudiation of prior New York law re 
limitations on mortgages on stock-in-trade. See Skilton v. Codington, 185 N.Y. 
80, 77 N.E. 790 (1906). 

4 See Colbath v. Mechanicks Nat. Bank, 96 N.H. 110, 70 A.2d 608 (1950). 
47 Minn. Laws 1947, c. 590, § 514.89; Wis. Strat. § 241.145(10) (1953). 
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chandise: it has little to say on the subject of accounts receivable 
financing. One may wonder what a lien on merchandise has to do with 
that subject. The answer is, a great deal. One subject flows into 
another. A credit sale of merchandise results in the creation of an 
intangible. In the textile trade, the intangible is usually in the form 
of an account receivable. If there is a lien on the merchandise, the 
lienor may expect to be paid for the loan which the lien secures 
through liquidation of the account receivable arising from the sale 
of merchandise. It will be natural for him to claim a lien on the 
accounts. It would be appropriate for a statute dealing with liens on 
merchandise to define the nature of a derivative lien on proceeds 
such as accounts receivable.** But consistency requires that deriva- 
tive rights in accounts receivable should be treated in context with 
accounts receivable rights in general. If, for example, it is possible to 
acquire rights in future accounts which are the proceeds from the 
sale of existing or after-acquired merchandise covered by a lien, it 
should be possible to acquire, by like mechanics, rights in future 
accounts that are not derivative.*® The respective rights of succes- 
sive assignees should be consistently defined. Sales of accounts 
should be treated in context with security interests in accounts. 

As time went on, it became clear that the New York legislature, 
in concentrating on the subject of a lien on merchandise almost to the 
exclusion of accounts receivable financing, had been looking at a side 
show and not the main performance. The financing of accounts 
receivable has become the chief business of factors and finance com- 

4@ Wis. Srar. § 241.145(9) (1953) for example, provides: ‘The lien of the 
factor upon any accounts receivable resulting from the sale or other disposition 
of the merchandise subject to the lien provided for herein, shall be governed as 
far as applicable by the provision of section 241.28 provided however, that unless 
the factor and the borrower shall agree otherwise, the delivery by the borrower 
to the factor of a written agreement or separate written statement as hereinbefore 
provided for designating the merchandise which will be subject to the lien, shall 
operate as an assignment of the accounts receivable which will result from the 
sale or other disposition of such merchandise with the same effect as if an assign- 
ment thereof by the borrower to the factor had been duly perfected under said 
section 241.28 immediately after such sale or other disposition.” A provision like 
this articulates the automaticity of the transfer of rights into proceeds consisting 
of accounts receivable and makes the lien on merchandise truly attach to pro- 
ceeds of this nature. The Untrorm CommerciAL Cope and The Unirorm Trusts 
yarn ng Act (hereafter cited UTRA) are explicit with regard to rights in 
proceeds. 

‘* Inconsistencies growing from separate statutory treatment are illustrated 
by the fact that in Wisconsin, rights in future derivative accounts receivable 
may be claimed under the Factor’s Lien Act (see footnote 48), but rights in 
future accounts which are not derivative from the sale of liened merchandise 
may not be claimed under the Wisconsin accounts receivable statute, W1s. Star. 
§ 241.28 (1953). The definition of “account” in § 241.28(1) requires an existing 
contract. 

5° Article 9 of the proposed Un1trornm CoMMERCIAL Copk treats buyer’s rights 
in accounts as well as security interests in accounts. 
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panies.*' Loans on the security of merchandise are less profitable, 
involve greater risk. The policies of the banks that finance the 
financers may actually discourage the making of loans on inventory. 
Loans on inventory may be viewed by factors and finance companies 
as merely a service to the client, or a way to induce the client to give 
the financer his accounts receivable business.™ 

Originally the old line factors bought or guaranteed accounts on a 
notification basis. Early in the twentieth century upstart commercial 
finance companies began to lend on the security of accounts on a 
non-notification basis. The secrecy of the operation appealed to some 
borrowers who felt that their prestige and credit standing would be 
damaged if the fact that they borrowed on accounts was publicized 
by notifying account debtors. In the reshuffling of the thirties, old 
line factors took on commercial finance company business and vice 
versa.*4 

The original New York act dealt with the accounts receivable 
business only to the extent that it mentioned a right in proceeds and 
provided that notice to the account debtor would be sufficient with- 
out an assignment to establish that right.** The immediate objective 
seems to have been to set aside one of the rulings in Ryttenberg v. 
Shefer.* The 1931 amendment extended the provision to cover non- 
derivative rights in accounts receivable.*’ 

The financers may have felt they had gone far enough in tinkering 
with the law of accounts receivable. The New York Factor’s Lien 
Act did not: (1) deal clearly with future rights in accounts receivable, 
(2) take full cognizance of the decision of Benedict v. Ratner,®* (3) an- 
ticipate or correct the situation resulting from the Klauder*® case, 

51 The largest company in the factoring field listed over $1,000,000,000 business 
in receivables of factoring subsidiaries for the year 1953, according to Moopy’s 
MANUAL oF INVESTMENTS 1954. 

52 See SEIDMAN, op cit supra note 40, at page 52. 

53 Ibid. 

54 Td. at page 9. 

% “Tf the agreement creating such lien shall also give the lienor a right to or 
lien upon accounts receivable resulting from or which may result from a sale or 
sales of the merchandise subject to the lien, or of part of such merchandise, such 
right or lien shall not be void or ineffectual as against creditors or otherwise, by 
reason of want of possession of any such account on the part of the lienor or by 
reason of failure to make or deliver a further assignment of any such account, 
provided a bill, invoice, statement or notice shall be mailed, sent or delivered to the 
person owing such account receivable, stating or indicating that the account is 
payable to the lienor, and such mailing, sending or delivery of such bill, invoice, 
statement or notice shall have the same effect as a formal assignment of such 
account to the lienor named therein.”” New York Laws 1911, c. 326, § 45 (3). 

131 Fed. 313 (S.D. N.Y. 1904). 

57 New York Laws 1931, c. 766. The amendment also added the words “‘or other 
proceeds” after the words “accounts receivable.” 


53 268 U.S. 353 (1925). 
59 318 U.S. 434 (1943). 
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defining the purchaser status of the trustee in bankruptcy under the 
Chandler Act. These matters were left to be treated by the common 
law or other legislation. The cautious business practices of the 
financers, and their confidence in the New York law of accounts 
receivable, may explain why section 45 did not grow into a full- 
fledged treatment of accounts receivable financing. 

Benedict v. Ratner held that where a financer to whom accounts re- 
ceivable are assigned as security permits his borrower to have “un- 
restricted dominion’’ in collecting and using the proceeds of accounts, 
the financer has no security interest in the remaining accounts that he 
can assert against a trustee in bankruptcy. Lee v. State Bank,” a 
subsequent Second Circuit decision, applied the same principle to the 
case of returned merchandise. Accounts receivable financing is beset 
with the risk that some of the customers of the financee may reject 
and return merchandise and deny liability. Guarding against this 
contingency, the financing agreement may provide that the financee 
shall hold returned merchandise in trust for the financer. Lee v. State 
Bank held that if the financer permits his client to have “unrestricted 
dominion”’ over returned merchandise, the financer has no protected 
interest in remaining accounts receivable in the event of his client’s 
bankruptcy. Both decisions were purportedly based upon New York 
law, but they had spill-over connotations. An amendment to the New 
York statute set aside the rule of Lee v. State Bank. The core of 
Benedict v. Ratner was left untouched. 





60 38 F.2d 45 (2d Cir. 1930). See HoNNOLD, op cit supra note 33, at pages 533 ff. 

61 Discussing the analogous situation under accounts receivable statutes, Vac- 
LIANQ, Digers in Accounts Receivable Filing Statutes, 9 Tue Business Lawyer, 
21, 27 (July, 1954) (published by the Section of Corporation, Banking and Busi- 
ness Law of the American Bar Association) observes: ‘“This may be unimportant 
in some circumstances where the financer wishes to carefully police the assignor 
and also to receive all ee goer of the assigned accounts in automatic reduction 
of the loan. However, where continuing financing is desired, the prohibition against 
the assignor’s dealing freely with the proceeds may necessitate a complicated 
operation whereby the assignor promptly pays over to the assignee the proceeds as 
received and the financer in turn either releases them back to the assignor or ap- 
plies them to the payment of the loan and then grants a new loan.” Kupfer, in dis- 
cussing the proposed ezbolition of the rule of Benedict v. Ratner under the Com- 
mercial Code in Accounts Receivable, Trust Receipt, and Related Types of Financing 
under Article 9 of the Uniform Commercial Code, 36 THE But. oF THE RoBERT 
Morris AssociaTes #4 (December 1953) 107, comments on page 113: “It is 
probably unnecessary to add that I do not, even by inference, mean to 
that it is unnecessary for a bank, as a practical proposition, to police the borrower 
in the prompt remittance of collections in an accounts receivable or trust receipt 
operation. To the contrary, it is a preventive and therapeutic measure that is 
vitally necessary to ay he the economic health of the security—not to mention 
the well-being of the borrower itself. No responsible bank executive or bank 
lawyer would countenance the encouragement of conversions or dalliance with 
the lifeblood of collateral by permitting the borrower to play fast and loose with 
its proceeds. But the practical desirability of techniques is one thing: the legal 
prescription of them, on pain of forfeiture of the collateral itself is quite another.”’ 
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The Klauder decision put nonnotification financing of accounts 
receivable in jeopardy in many states. One of the significant changes 
of the 1938 Bankruptcy Act was the definition of preferential transfer 
contained in § 60a. The definition was designed to destroy the “‘rela- 
tion back’’ aspects of the equitable pledge and equitable mortgage 
doctrines of some states, for the benefit of the general creditors of a 
bankrupt.® The provisions were construed in the Klauder case to 
give the trustee in bankruptcy the right to set aside security assign- 
ments of accounts receivable which under the law of Pennsylvania 
were vulnerable to the claims of a second purchaser because the 
assignee had failed to notify account debtors. The law of Pennsyl- 
vania-was that as between successive bona fide purchasing assignees 
the first to give notice prevailed. 

The implications of the Klauder decision were ominous. Under 
prevalent state law, failure to notify was not a defect per se,‘ but 
there were four horsemen that could override the rule of first in time, 
first in right. In re Vardaman Shoe Company, applying prevalent 
state law, sustained the position of the trustee in bankruptcy. It cast 
a pall of doubt over nonnotification accounts receivable financing, 
which was not entirely relieved by a conflicting decision in another 
Circuit. Only in a few states, such as New York, did nonnotification 
financing seem safe. 

The ensuing events are well known: the flood of account receivable 
legislation which followed, and the 1950 amendment of section 60a 
of the Bankruptcy act." 

Thus the New York Act established a precedent which led to the 
development of one more class of secured transaction with virtues 
and vices peculiar unto itself. By failing to treat accounts receivable 
financing on a coequal basis with inventory lien financing, the factor’s 
lien legislation affords one more example of the crazy-quilt develop- 
ment of the law of secured transactions. The law is replete with 
technicalities and logical inconsistencies because courts and legisla- 
tures have looked at transactions conceptualistically rather than 





* See Virden, Preference in Bankruptcy—A New Definition 16 Mo. L. Rev. 
oe any McLaughlin, Defining a Preference in Bankruptcy, 60 Harv. L. Rev. 
1 le 


3 Despite the arguments and expectations of some astute analysts of the law. 
See 2 GLENN, FRAUDULENT CONVEYANCES AND PREFERENCES § 488 (1940). 
“ ReEsTATEMENT, ConTRACTS § 173(a). 
% Id. § 173(b). 
oe F. Supp. 562 (E.D. Mo. 1943). But see In re Rosen, 157 F.2d 997 (3rd Cir. 


“7 See Koessler, New Legislation Affecting Non-Notification Financing of Ac- 
counts Receivable, 44 Micn. L. Rev. 563 (1946). 
88 See Cameron, Factor’s Liens in Ohio, 23 Onto Bar 361, 365-6 (1950). 
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functionally. It is weirdly important to determine whether a trans- 
action is a “conditional sale,’’ ‘‘chattel mortgage,’’ ‘‘factor’s lien,”’ 
or “trust receipt.’? What we need is to break down fences rather 
than to build more. We need more integration. Compartmentaliza- 
tion has created a wilderness where nomenclature takes the place 
of reason to dictate the judgment in many cases. It may be that 
reasonable consistency demands a radical solution along the lines 
of Article 9 of the Commercial Code. It may be that all secured 
transactions should be woven into a single fabric. At least rights in 
inventory and in accounts should be treated together. 


Trust Receipts 


While the statutory form of factor’s lien was developing in New 
York, a rival inventory security interest was emerging. A sui generis 
interest that was not a pledge, not a chattel mortgage, not a condi- 
tional sale, was recognized by some courts.*® Miscalled a “trust” 
receipt,7° it became clear that this special device was by no means a 
jack-of-all-trades, that it could be safely employed only in certain 
situations. It could be used in a tripartite transaction, if title flowed 
from supplier to lender, but it could not be used if title flowed from 
supplier to buyer to lender. Since title is often a nice question, there 
were pitfalls for the unwary lender. This unfiled nonpossessory in- 
terest must be kept within narrow channels. Here was a field for 
metaphysical distinctions—a preserve of the specialist—the secret 
law of the secret secured transaction. 

Because the trust receipt served a purpose and had a place in 
commerce, its use spread. Suppose a dealer wants certain merchandise 
so that he can resell it and make a profit. The supplier will not deal 
with him on open account. He will ship only with a sight draft 
attached to the bill of lading, and he will not ship before he has 
assurance that the draft will be duly paid. The dealer goes to his 
bank. The bank sends the supplier a letter of credit, conditioned 
inter alia, upon delivery of the bill of lading to it. The supplier ships. 
The bank pays the sight draft and acquires the bill of lading. But the 
bank does not want the goods. It wants the dealer to sell the goods to 
obtain money to pay for the bank’s advance. At the same time, it 
wants to protect its interest in the goods as far as possible. It has the 





6° See Frederick, The Trust Receipt As Security, 22 Cou. L. Rev. 395 (1922). 
Frederick thinks that the trust receipt transaction is ‘‘generically a chattel 
mortgage.” But it is “not an ordinary chattel mortgage.” (page 402). 

7 Since “‘title’ was said to be in the entruster. But the “‘trustee’”’ may have 
ea duties in the property and the proceeds. Frederick, supra note 

, at 4 
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dealer sign a writing agreeing to hold the goods and their proceeds 
“in trust’”’ for the bank, and delivers the bill of lading to the dealer. 
If the trust receipt arrangement will be effective against the dealer’s 
creditors without filing it as a chattel mortgage or conditional sale,”! 
and perhaps also not be subject to some of the limitations of these 
devices, it will accomplish its purpose.”? 

First attaining wide popularity in import transactions, the trust 
receipt became a feature of the automobile industry when manu- 
facturers adopted the practice of requiring dealers to pay cash on 
delivery.” With the growth of large sales finance companies specializ- 
ing in the automobile field, wholesale financing of automobiles became 
a standard procedure. The trust receipt was frequently used in the 
wholesale financing (floor planning) of a dealer’s new cars. 

As the use of the trust receipt spread, its tricky tripartiteness 
seemed increasingly unrealistic. Decisions in some states that a trust 
receipt transaction was in effect a conditional sale or chattel mortgage 
were also disturbing. Against a background of uncertain case law the 
Uniform Trust Receipts Act was drafted.”4 The theses of the Act 
are that legislative sanction must be given to the trust receipt; that 
it be freed from the chance of mischanneled title; that it be defined 





71 “To record the numerous trust receipts which are taken by a bank having a 
letter of credit business would be an almost impossible burden and expense— 
business necessity renders recording entirely impracticable while at the same time 
it renders the use of the trust receipt highly convenient.” Frederick, supra note 
69, at page 402. 

72 See Charavay and Bodvin v. York Silk Mfg. Co., 179 Fed. 819 (C.C.S.D. 
N.Y. 1909). 

73 Frederick, supra note 69, writes at a time when the trust receipt was used 
most extensively in connection with importations from abroad; he speaks of 
its use in automobile financing as secondary. At that time automobiles were 
shipped by railway bill of lading. The writing could be used definitely to channelize 
the title from manufacturer direct to financer. In the twenties delivery by truck- 
oe became standard practice. Bills of lading were not used in this form of 

elivery. 

The trust receipt appears first in domestic transactions. Llewellyn describes 
the development of the trust receipt: 

You can see its growth, follow its invention, its steady stepwise spread. 
First in financing grain from upper New York to the sea. The early imagina- 
tion that went unnoticed. The crucial case that caught the eye of metropolitan 
counsel. The introduction of the device, now modified, elaborated, into the 
importing business. The major firms that participated in its development, 
and the development itself, case by case, in litigation, clause by clause, in the 
increasing adequacy of the drafting. And in the course of the past ten years 
(1920-1930) we can trace its spread and readaptation to the financing of 
automobiles. Again we know the men, the means, the problems. In this 
one history we can see something of the energy, thought and originality that 
must go into creation of even such a single, simple tool as this. 

LLEWELLYN, THE BRAMBLE Busu 152-153 (1930). 

% A presentation of the conflicts and uncertainties of trust receipt law before 
Gsaay may be found in Hanna, Cases AND MATERIALS ON SEcuRITY, 201-206 
(1952). 
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and confined more precisely; that the rights of the parties inter se 
and ad tertium be delineated.” 

The chief subject’* of the Uniform Trust Receipts Act (which may 
be shortnamed UTRA) is the “‘trust receipt transaction.’’’” ““Goods,”’ 
“documents’’ and “instruments”? may be covered by a trust receipt 
transaction, provided the possession of the “trustee” is for the 
purpose of sale or preparatory to sale (and, in the case of instruments, 
for the purpose of collection etc.)’* and provided the trustee obtains 
the possession of the res in a transaction in which the entruster gives 
new value or turns over a res in which he has an existing security 
interest.7? (A special provision enables an entruster to extend new 
value upon documents and instruments already owned by the trustee, 
if they are exhibited to the entruster.)*° 





% The declared aims and objectives of UTRA are stated precisely in the Com- 
missioners’ Prefatory Note 9A Unirorm Laws ANNOTATED 274 (hereafter 
cited ULA). 

76 Par. 3 of the Act deals with Arremprep CREATION OR CONTINUANCE OF 
Piepce Wirtsout De.ivery on RerenTiIon oF Possession, This paragraph 
treats certain equitable pledge and redelivery-by-pledgee situations which do not 
amount to a trust receipt transaction within the meaning of the act. [W1s. Star. 
§ 241.22 (1953)]. For Wisconsin discussion, see Gorske, The Uniform Trust 
Receipts Act as Adopted in Wisconsin, 38 Mara. L. Rev. 110 (1954). 

77 Defined in § 1 UTRA; Wis. Star. § 241.31 (1953). 

78 UTRA, § 3 par. 2: “A transaction shall not be deemed a trust receipt trans- 
action unless the possession of the trustee thereunder is for a purpose substantially 
equivalent to any one of the following: 

(a) in the case of goods, documents or instruments, for the purpose of selling or 
exchanging them, or of procuring their sale or exchange; or 

(b) in the case of goods or documents, for the purpose of manufacturing or 
processing the goods delivered or covered by the documents, with the purpose 
of ultimate sale, or for the purpose of loading, unloading, storing, shipping, 
transhipping or otherwise dealing with them in a manner preliminary to or 
necessary to their sale; or 

(c) in the case of instruments, for the purpose of delivering them to a principal, 
under whom the trustee is holding them, or for the consummation of some 
transaction involving delivery to a depositary or registrar, or for their presen- 
tation, collection or renewal.” 

79 “A trust receipt transaction within the meaning of this act is any transaction 
to which an entruster and a trustee are parties, for one of the purposes set forth 
in Subsection 3, whereby 
(a) The entruster or any third person delivers to the trustee goods, documents 

or instruments in which the entruster (i) prior to the transaction has, or for 

new value (ii) by the transaction acquires, or (iii) as the result thereof is to 

acquire promptly, a security interest... .”” UTRA § 2-1 (a); 9A ULA 289; 
Wis. Strat. § 241.32(1)(a) (1953). On the significance of “promptly” in (iii), 
see Heindl, Trust Receipt Financing Under the Uniform Trust Receipts Act, 26 
Cu1.-Kent L. Rev. 197, 213 (1948). 

80 ““(b) The entruster gives new value in reliance upon the transfer by the 
trustee to such entruster of a security interest in instruments which are actually 
exhibited to such entruster, or to his agent in his behalf, at a place of business of 
either entruster or agent, but possession of which is retained by the trustee... .” 
9A ULA 289. UTRA § 2-1 (b). At the recommendation of the draftsman, the 
words “‘or documents,” inadvertently omitted, have been inserted in many state 
statutes. [W1s. Strat. § 241.32(1)(b) (1953)]. 
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Conditional sale and purchase money mortgage situations are ex- 
cluded.*! There must be a writing.*? The trust receipt may not be 
used to secure antecedent obligations except in cases where the res 
was already security for the obligation.** The emphasis is upon new 
value.** The trust receipt cannot be used to protect discretionary 
future advances.** Thus delimited, the trust receipt transaction is 
safe against the trustee’s creditors for a period of thirty days without 
filing.** The entruster’s interest is not, however, protected from the 
claims of bona fide pledgees and mortgagees who gave new value and 
acquired possession of the res before notice of the transaction is 
filed.” And even filing will not protect the entruster’s interest against 
a “buyer in the ordinary course of business,’ if the trustee has 


81 By exclusion from the definition of ‘“‘entruster.’”” UTRA § 1; 9A ULA 285; 
Wis. Strat. § 241.31 (1953). 

8 UTRA §§ 2-1 (b) (i) (ii), 2-2; 9A ULA; Wis. Srar. § 241.32(1)(c)(1) and 
(2) (1953). The effect of a contract to give a trust receipt is discussed in Heindl, 
supra note 79, at pages 218-219. 

83 UTRA § 14. 9A ULA 314. Note, however, that the Illinois definition of 
“new value’ (adopted in Wisconsin) has rewritten UTRA by insertion of the 
phrase ‘‘and the renewal and extension of such advances or loans,” and deletion 
of the provision ‘‘but ‘new value’ shall not be construed to include extensions 
or renewals of existing obligations of the trustee, nor obligations substituted for 
such existing obligations.” ‘This amendment may take the heart out of the concept 
of “new value.’”? Combined with the provision regarding old stock financing, it 
strips the trust receipt transaction of any functional distinction from the chattel 
mortgage. [W1s. Start. § 241.31 (7) (1953)]. 

% UTRA § 14. 9A ULA 314: “As against purchasers and creditors, the en- 
truster’s security interest may extend to any obligations for which the goods, 
documents or instruments were security before the trust receipt transaction, 
and to any new value given or agreed to be given as a part of such transaction; 
but not, otherwise, to secure past indebtedness of the trustee; nor shall the obliga- 
tion secured under any trust receipt transaction extend to obligations of the 
trustee to be subsequently created.” [W1s. Stat. § 241.44 (1953)]. 

% UTRA § 14. 9A ULA 314. See Heindl, supra note 79, at page 210, taking 
the position that obligatory future advances may be protected by a trust receipt. 

8% UTRA § 8, 8A ULA 300. (Wis. Srar. § 241.38(1) (1953)]. 

87 UTRA § 1. 9A ULA 286 [Wis. Star. § 241.31 (11) (1953)]: “ ‘Purchaser’ 
means any person taking by purchase. A pledgee, mortgagee, or other claimant 
of a security interest created by contract is, insofar as concerns his specific 
security, a purchaser and not a creditor.” 

UTRA § 9-2(b), 9A ULA 304. [Wis. Srat. § 241.39(2)(b) (1953)]: “In the 
absence of filing, the entruster’s security interest in goods shall be valid, as 
against purchasers, save as provided in this section; but any purchaser, not a 
buyer in the ordinary course of trade, who, in good faith and without notice of the 
entruster’s security interest and before filing, either: 

(1) Gives new value before the expiration of the 30-day period specified in 
§ 241.38(1), or 

(2) Gives new value after such period, and who in either event before filing 
also obtains delivery of goods from a trustee shall hold the subject matter of his 
purchase free of the entruster’s security interest; but a transferee in bulk can take 
only under (1).” 

Note: The provision re transferee in bulk is an error in the Wisconsin statute. 
It should read ‘‘can take only under subdiv. 2.’’ See 9A ULA 304. See Heindl, 
supra note 79, at 252. UTRA § 9. See also Commissioner’s Note, 9A ULA 281. 
A pending revisor’s bill would correct this. 
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“liberty of sale.’’®* Where merchandise covered by a trust receipt is 
sold, the entruster is given rights in the proceeds.** If the trustee 
receives proceeds within ten days of a petition in bankruptcy or for 
the appointment of a receiver, or within ten days of demand made for 
prompt accounting, the entruster is given commensurate priority 
rights in the trustee’s general funds.*° The filing of a notice of inten- 
tion to carry on trust receipt transactions will suffice for all trans- 
actions within one year.*! The filing is centralized.®* 

So UTRA (1) frees the trust receipt transaction from some of the 
technicalities of the common law, while preserving the substance of 
the tripartite situation; (2) permits use of the trust receipt to cover 
most cases where a pledgee redelivers to a pledgor for a temporary 
and limited purpose; (3) defines the rights of entruster, trustee and 
third parties; (4) provides for a thirty day secret security interest. 
(The 1950 amendment to the Bankruptcy Act would probably make 
a delay in filing for more than twenty-one days vulnerable) ;* (5) with 
this exception, requires and provides for publicity by simple, single, 
centralized filing provisions. 

The so-called ‘‘chattel mortgage amendment,’’ found in some state 
versions, permits the use of a trust receipt in cases where the trustee 
has at the outset full ownership of the goods, provided the entruster 


8 UTRA § 1. 9A ULA 284. [Wis. Svat. § 241.31(1) (1953)]: ‘‘ ‘Buyer in the 
ordinary course of trade’ means a person to whom goods are sold and delivered 
for new value and who acts in good faith and without actual knowledge of any 
limitation on the trustee’s liberty of sale, including one who takes by conditional 
sale or under a pre-existing merchantile contract with the trustee to buy goods 
delivered, or like goods, for cash or on credit. ‘Buyer in the ordinary course of 
trade’ does not include a pledgee, a mortgagee, a lienor, or a transferee in 


ulk. 

UTRA § 9-2(a), 9A ULA 304. (Wis. Srar. § 241.39(2)(a) (1953)]. ‘‘(1.) Where 
the trustee, under the trust receipt transaction, has the liberty of sale and sells 
to a buyer in the ordinary course of trade, whether before or after the expiration 
of the 30-day period specified in § 241.38(1), and whether or not filing has taken 
place, such buyer takes free of the entruster’s security interest in the goods so 
sold, and no filing shall constitute notice of the entruster’s security interest to 
such a buyer. 

(2.) No limitation placed by the entruster on the liberty of sale granted to the 
trustee shall affect a buyer in the ordinary course of trade, unless the limitation 
is actually known to the latter.” 

UTRA §9-2(c). 9A ULA 304. [Wis. Strat. § 241.39(2)(c) (1953)]: “If the 
entruster consents to the placing of goods subject to a trust receipt transaction 
in the trustee’s stock in trade or in his sale or exhibition rooms, or allows such 
goods to be so placed or kept, such consent or allowance shall have like effect as 
granting the trustee liberty of sale.” 

8° UTRA § 10. 9A ULA 308. [Wis. Strat. § 241.40 (1953)]. 

°° UTRA § 10 (9b). 9A ULA 309. [Wis. Srat. § 241.40(2) (1953)]. 

%t And transactions within the thirty day period. UTRA § 13 (4). 9A ULA 311. 
[Wis. Strat. § 241.43(4) (1953)]. 

® UTRA § 13 (1). 9A ULA 311. [Wis. Srar. § 241.43(1) (1953)]. 

*? Unless section 67(b) of the NationaL Bankruptcy Act applies. See Note, 
Sranrorp L. Rev. 711, 714 (1951). 
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extends new value.* (Wisconsin has this amendment.) This kind of 
transaction is functionally like a chattel mortgage.” 

As a contribution to the law of secured transactions, UTRA adds 
one more magic formula. If his transaction can qualify as a trust 
receipt transaction, the financer acquires a special bundle of rights. 
A special bundle of rights with some tantalizing dissimilarities to 
rights accorded in other kinds of secured transactions that may be 
functionally related. If the philosophy of UTRA is that special 
privileges should be accorded a financer whose contributions make it 
possible for the borrower to obtain new inventory, there is some 
justification for some of the privileges given. (But what is the phil- 
osophy of UTRA? Even without the chattel mortgage amendment it 
may be used in some situations to finance old stock—for example, 
warehoused stock.)®* Supposing that there is some justification for 
favoring financers who by new value cause new acquisitions, why the 
proliferation of rights under UTRA as compared with a conditional 
vendor’s rights under the Uniform Conditional Sales Act? Why, for 
example, the priority-in-general-funds rights? Why the thirty day 
secret security interest? A conditional seller who sells for resale has 
no such rights. With the chattel mortgage amendment, the incon- 
sistencies are multiplied. It seems plain that UTRA has increased the 
asymmetry of the law of secured transactions. 

A comparison of factor’s lien legislation with the chief rival, UTRA, 
leads to the conclusion that there are situations where either a 
factor’s lien or a trust receipt can be used to secure an interest in 
inventory, but that generally a factor’s lien can also cover cases that 
cannot be covered by a trust receipt. Precise comparison cannot be 
made, because factor’s lien legislation varies widely. But the security 
interest of the trust receipt is more particular than general in char- 
acter. There must be some form of new value. The interest in the res 
cannot secure antecedent debts or discretionary future advances. 
The continuing general lien provided by factor’s lien statutes can be 
used in a wider range of cases. 





% But re “new value’’ see note 84 supra. 

% The chattel mortgage amendment has been vigorously opposed by Llewellyn. 
See Gorske, supra note 76, at 117-118. 

% At least, where the words “or documents” are incorporated into UTRA 
§ 2(b). Wis. Stat. § 241.32(1)(b). See Heindl, supra note 79, at 213-215 (1953). 
Further, is anything to prevent a dealer from pledging his old stock inventory 
to a financer by making a physical transfer, wt then giving the financer a trust 
receipt when the financer redelivers the inventory to him? Would not this be 
a permissible trust receipt transaction, a case where ‘‘the entruster delivers 
to the trustee goods . . . in which the entruster prior to the transaction has.. . 
a security interest?’ UTRA § 2(a). 9A ULA 289. [Wis. Star. § 241.32(1)(a) 
(1953)]. Or would a court hold that the transaction was really an impermissible 
subterfuge? The transaction would probably not have qualified as a trust receipt 
transaction before UTRA. See Frederick, supra note 69, at 404. 














May] THE FACTOR’S LIEN ON MERCHANDISE 383 


What is the difference, functionally, between the inventory financ- 
ing transactions which may be covered by a factor’s lien and a trust 
receipt? A factor’s lien may be used to secure the financing of new 
acquisitions, but not necessarily so. The funds supplied may be used 
for general business purposes—taxes, rent, payroll. In states which do 
not have the chattel mortgage amendment, it is harder to use the 
trust receipt for such purposes. But not impossible.*’ In any event, a 
trust receipt financer’s funds may contribute just as fully as a factor’s 
lien financer’s funds to keep the dealer in business—even when trust 
receipting is correlated with new acquisitions. Functional difference 
in the two transactions is probably more seeming than real.** 

Whatever the functional difference may be, it is unfortunate that 
there are two streams of legislation dealing with security interests in 
inventory. It would have been better had a single statute covered the 
subject, giving such special treatment to new acquisition situations 
as may have seemed desirable. Certain quixotic differences could 
have been avoided by an integrated statute. Nonpossessory security 
interests in inventory have too much in common to justify the present 
separation. There is absolutely no justification, for example, for the 
differing treatment of the rights of buyers in the ordinary course of 
business that may be found in UTRA and the factor’s lien statutes. 

The minimum need is for a statute which treats inventory security 
interests as a whole. This statute should also deal with accounts 
receivable financing. The statute could appropriately include all 
personal property security arrangements between financers and 
merchants. Article 9 of the Commercial Code, by including consumer 
security transactions within the same integration, may go a little too 
far; but certainly a strong case can be made for integration. 


A CoMPARISON OF THE FacTor’s LIEN STATUTES 


For twenty-seven years, the New York Factor’s Lien Act was an 
original without an imitation. But in 1938 the situation changed. A 
statutory wave has resulted in passage of statutes of this sort in 





87 See note 96 supra. 

°8 Tt may be asserted that provision for a secret 30 day security interest is 
reasonable where limited to the case of new acquisitions financed by the party 
acquiring the security interest; that the possession of such property by the 
“trustee” is not apt to mislead third parties dealing with the “trustee.’’ Thus 
an attempt is made to avoid the force of arguments that the secret security interest 
is unfair to creditors of the borrower relying on the borrower’s ostensible owner- 
ship. Quaere whether there is any place today for ostensible ownership arguments 
in the field of merchandise. Consignor and security interests in merchandise are 
very prevalent, particularly in certain businesses. It would be an unwise creditor 
who would suppose that a dealer is the unrestricted owner of the merchandise he 
offers for sale. 
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almost half the states.* At roughly the same time UTRA was sweep- 
ing through the states.'° There may be something more than coinci- 
dence. 

What contributed to the wave of factor’s lien legislation? There 
was active sponsorship by factors and finance companies. Just as the 
automobile business had become used to the trust receipt, the factor’s 
lien was a familiar friend to these groups, they felt it met their needs. 
The dispersion of the textile industry may have stimulated them to 
introduce the law to other jurisdictions. There was use of the device 
in other lines of activity. (A recent inspection of New York County 
records revealed factor’s lien lending on refrigerators, stoves, washing 
machines, cameras, leather goods, metals, art objects, radios, tele- 
vision sets and parts, cartons, furniture materials—a wide variety of 
merchandise). There was the growing need of businessmen to borrow 
on inventory as taxes interfered with the internal financing of ex- 
pansion and change. There was increased acceptability. There was 
awakening awareness of some banks that they could profitably 
amplify their lending activities—witness their comparable incursions 
into the fields of accounts receivable and consumer paper financing. 
From such things a wave of new legislation can be generated. 

The statutes, inspired by the New York act, are variations upon a 
common theme—a lender’s lien upon existing and after-acquired 
merchandise, to secure present and future advances—a ‘‘continuing 
general lien.’’ Many of the statutes are highly individualized.” Since 
the New York act is “hardly a model of the draftsman’s art,’’!°? there 
was no compulsive incentive to accept its text as definitive. There was 
no need to treat it reverently; it did not even have the prestige of 
ancient law. The draftsmen of the Minnesota version, for example, 
took the logical step of providing that a factor’s lien on merchandise 
and derivative accounts should not fail if the lender permitted the 
borrower to exercise dominion over the proceeds of sale. They at- 
tacked the entire rule of Benedict v. Ratner, not merely its special 
application to returned merchandise.'* Such provision in the Min- 
nesota version undoubtedly attracted the proponents of change in 
Wisconsin, and was influential in their selection of the Minnesota 
text as a working sheet. But the Wisconsin act differs from the 





** See appendix. 

100 The statutes, with dates of enactment, are cited 9A ULA 1954 Cum. Ann. 
Pocket Part, page 161. 

101 See appendix. See also Ogline, The Factors’ Lien Act as a Method of Inventory 
Financing, 4 West. Res. L. Rey. 336, 339-343 (1953). 

102 Magruder, C. J., in Manchester Nat. Bank v. Roche, 186 F.2d 827, 829, n. 3 
(ist Cir. 1951). 
103 See Note, 101 U. or Pa. L. Rev. 392 (1952). 
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Minnesota act in three important respects.!% The Wisconsin factor’s 
lien, for example, cannot be applied to motor vehicles. The student of 
factor’s lien legislation cannot complain for lack of variety. 

What benefit, it may be asked, can derive from an attempt to 
study this medley of statutes together? Better, the practitioner may 
say, to limit attention to one statute. Certainly the practicing attorney 
must flyspeck his own statute, cannot afford to overlook a jot or 
tittle. What matters it to him what the “trends’’ are, what “most’’ 
statutes say? And yet sometimes even he must look beyond his own 
vineyard to his neighbor’s pasture. Within each state the law of 
secured transactions is being shifted, dragged and pulled by inter- 
state forces. The law of today will give way to the law of tomorrow. 
A comparative study of factor’s lien legislation is a study of many 
state experimentations, for the factor’s lien acts are crucibles in 
which new approaches to lien law are being tested. 


Eligible Lenders 


Like another family of statutes dealing with merchandise, the Bulk 
Sales Acts, the factor’s lien acts tantalize the powers of comparison 
and differentiation.‘% Unlike the Bulk Sales Acts, there are only a 
scattered number of decisions interpreting the factor’s lien acts. 

The kind of lenders who may qualify under the acts varies. They 
may be, in some versions, any lenders ‘who advance money on the 
security of merchandise’’—a broad definition, which includes natural 
persons, banks, apparently anyone, provided the security for the 
loan is merchandise.’ Under another definition, the lender must be 
“engaged in the business of factoring or financing sales of merchan- 
dise, or of purchasing or lending on the security of receivables aris- 
ing out of such sales who as part of or incidental to such business 
lend upon the security of merchandise.’’!” (Is this an attempt to 
keep the preserve for the specialists, possibly to exclude most com- 
mercial banks?) A third definition describes the eligible lender as 
being one who is engaged “in whole or in part, in the business of 
lending or advancing money on the security of merchandise.’’!* The 
Wisconsin act contains this language. Banks are specifically included. 





104 See note 27 supra. 

10% See the thorough study of bulk sales by Frank Miller in 1954 volume of 
Wasa. U. L. Q.—three articles, beginning on pages 1, 132 and 283. 

10% Michigan, New Hampshire, Massachusetts, Maryland, Alabama, Connecti- 
cut, West Virginia, Texas, Vermont, and Missouri statutes contain language of 
this general character. 

107 South Carolina, Virginia, and Rhode Island statutes contain language of this 
general character. 

108 Minnesota, Wisconsin, and Delaware statutes contain language of this 
general character. 
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As Professor Bunn has pointed out, the definition excludes worthy 
cases, may be discriminatory, and raises a constitutional question.!° 
The ordinary seller of a business is not “engaged in the business of 
lending of the security of merchandise.”’ It follows that he is not en- 
titled to use the act to secure the balance of the purchase price. He 
may by the conditional sale device retain an interest in the mer- 
chandise he sells, but he may not by that device assert rights in his 
buyer’s after-acquired merchandise."!° 

The Wisconsin act is legislation on behalf of the professional lender. 
Why should it be so? It is understood that the ‘‘in the business” 
qualification appealed to some as a guarantee that transactions 
utilizing the. act would be bona fide. The assumption may have been 
that professional lenders would not be inclined to take a security 
interest in merchandise unless the borrower’s prospects of repayment 
were favorable. Is the qualification to be justified on the supposition 
that it minimizes the likelihood of collusion between borrower and 
lender, reduces the number of cases where the real purpose or effect 
of the arrangement would be to hinder and delay the borrower’s 
general creditors? Or should not the legislature have depended upon 
the existing law of fraudulent conveyances? 

There is a tendency for the law of secured transactions to acquire 
special interest characteristics.""' Unfortunately, secured transaction 
law has rarely been a matter of such public concern that it has been 
taken out of the reach of partisanship. Interests pressing for new legis- 
lation in the field of secured transactions may succeed in impressing 
their views on legislatures at the expense of interests that lend or 
sell on an unsecured basis and also at the expense of that amorphous 
mass of humanity, the general public. Sometimes we see security 
interest legislation so devised as to make the benefits arising from it 
available only to certain classes. 


Eligible Borrowers 


A recent example of factor’s lien legislation is the Tennessee Act 
of 1953."!? ‘Lenders’ Liens’’ (the word “‘factor’’ does not appear in 


109 Bunn, Financing Dealers: Existing Wisconsin Law and the Uniform Code, 
37 Mara. L. Rev. 197, 200 (1953). 

10 Unless the after-acquired property came from the conditional vendor, the 
interest asserted would be in the nature of a chattel mortgage and subject to the 
peoninenr and restrictions of chattel mortgage law. Hudson v. McKale, 107 

ich, 22, 64 N.W. 727 (1895). In Wisconsin a conditional sale for resale is not 
subject to the restrictions governing use of proceeds which apply to chattel 
mortgages. John Deere Plow Co. v. Edgar Farmer Store Co., 154 Wis. 490, 143 
N.W. 194 (1913). The state decisions are not unanimous on this point. CoLLier, 
Bankruptcy, § 70.40 (14th ed. 1942). 

11 Ag illustrative, see SKILTON, GOVERNMENT AND THE MortTGAGE DeEsrTor, 
1929-1939 (unpublished Ph.D. thesis, Univ. of Pa. 1944). 

112 See note 1 supra. 
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the text) may be obtained on the merchandise of borrowers, but the 
term borrower “shall not include retail mercantile establishments 
selling at retail.’’!!* 

The exclusion cuts deep. More than once commentators upon the 
law of mortgages on merchandise have described its inadequacies in 
terms of the problems of the small retailer.!"* Then why exclude their 
case from the benefits of the factor’s lien acts? Why should they not 
be able to offer up their merchandise as security? Of course, many 
financers may choose not to lend on the security of unwarehoused 
inventory in the hands of a retailer. There are the risks. But why 
should the law say no? 

The explanation for a limitation like this may be found in local 
attitude and local history. The Texas Factor’s Lien Act also provides 
that retail establishments may not subject their merchandise to the 
lien. In Texas there is a background of strong opposition to liens on 
trade stock.'* A statute passed in 1879 was rephrased as Art. 4000 
of the revised statutes of 1936. The Article declares null and void 
“every mortgage, deed or trust or other form of lien attempted to be 
given by the owner of any stock of goods, wares or merchandise 
daily exposed for sale, in parcels, in the regular course of business. . . 
and contemplating a continuance of possession of said goods by said 
owner.’’ The statutory language outdoes the restriction of the common 
law. Financers and borrowers were to some extent able to operate 
within the framework of Texas law by the use of arrangements stipu- 
lating that the consent of the lienor was a condition precedent to sale 
by the borrower, by trust deeds constituting the borrower agent to 
sell (though the Bulk Sales Act was held to apply to this case), by 
special statutory provision for automobile floor planning, and by 
reason of the fact that Art. 4000 did not apply to retention-of-title 
agreements, or to the mortgaging of the inventory of a manufac- 
turer.!4* This is the background of the Texas Factor’s Lien Act. The 
exclusion in the act dealing with ‘merchandise daily exposed for 
sale’’ is a verbatim carry-over from Art. 4000, except that the Factor’s 
Lien Act excludes only cases where the goods are to be sold “at 
retail.’’ Considered against its background, the exclusion actually 
represents some liberalization of prior law. It makes clear that whole- 
saling establishments may borrow against a factor’s lien. Thus it may 





118 Public Acts Tenn. 1933, page 287. 

14 Bunn, supra note 109; Cohen and Gerber, supra note 19; Gee, Shifting Assets 
as Security in Texas, 20 Tex. L. Rev. 233 (1951). 

16 See Williams, Security Interests in Goods, Fixtures and Equipment of Mer- 
chants and Manufacturers, 25 Tex. L. Rev. 589, 591-2 (1947). See also comment 
by Gee, Shifting Assets as Security in Texas, 20 Tex. L. Rev. 233 (1951). 

16 Williams, supra note 115. 
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happen that a particular statutory limitation may lose its quixotic 
appearance when seen in the perspective of history. 


Merchandise: Motor Vehicles 


In some other instances an exclusion may be the result of a stra- 
tegic maneuver in the legislative process. Consider illustratively the 
exclusion of motor vehicles in the Wisconsin act. Automobile floor- 
planning arrangements are easily dollar-wise the most important of 
all inventory security transactions. Is the subtraction greater than 
the remainder? Is the availability of other legal mechanics for floor- 
planning cars sufficient reason for making a factor’s lien unavailable? 
What is there about the automobile business that would warrant the 
legislature in refusing to grant a financer and dealer the right to en- 
gage in secured financing by using the sweeping lien that the Wiscon- 
sin act provides? 

The proponents of the Wisconsin factor’s lien legislation were not 
particularly interested in the financing problems of automobile 
dealers. On the other hand, independent sales finance companies 
viewed the proposed factor’s lien act with a jaundiced eye. If the 
statute were applied to automobile wholesale financing, it was con- 
tended that it would be more useful to the “big three’’ sales finance 
companies than to the miscellaneous independents. 

The opposition was not purely emotional. There is considerable 
evidence that a factory-related sales finance company may have had 
the inside track to a dealer’s wholesale financing, and that retail and 
wholesale financing will go together. Independent sales finance com- 
panies would probably view UTRA (without the chattel mortgage 
amendment) as tending to favor the “big three.’’ The big three have 
the lion’s share of new-acquisition financing; the independents do a 
good bit of used car wholesale financing. UTRA gives strategic ad- 
vantages to new-acquisition wholesale financers. It is not suitable for 
the financing of used cars, particularly if they are trade-ins. 

What the sales finance companies really want is the dealer’s con- 
sumer paper business. They want assignments of the conditional sales 
contracts he makes with time purchasers of his cars. There are sub- 
stantial profits in this business. Wholesale financing of the dealer may 
be a means to this end. Inventory security law may enhance a whole- 
sale financer’s chance to get the dealer’s retail business.!"” 





17 See Gilmore, The Commercial Doctrine of Good Faith Purchase, 63 YALE 
L. J. 1057, 1102 (1954). The definitive economic study is PLUMMER AND YOUNG, 
Sates Finance CompaNigs AND THEIR CreEpIT Practices (1940). The history 
of governmental efforts to curb the _ of the big three is set forth in Times 
Saues FInancinG, a publication of the American Finance Conference, in the 
August, September and October 1946 issues. 
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The factor’s lien act has certain monopolistic features. If by the 
filing of a notice, one financer can tie up a dealer’s entire present and 
future inventory to secure present and future advances, the financer 
who first establishes relation with a dealer may effectively prevent 
competitors from “‘cutting in.’’ Further, if the act provides that the 
factor shall have a derivative lien on proceeds from the sale of sold 
merchandise, the potential monopoly may involve the dealer’s retail 
as well as wholesale financing. Clearly inventory security law may 
have an effect upon competition. 

To avoid a head-on collision, the proponents of the Wisconsin 
Factor’s Lien Act agreed to delete ‘‘motor vehicles’’ from the defini- 
tion of ‘‘merchandise.’’™* As a further concession, the Wisconsin act 
provides that merchandise-sale proceeds in the form of conditional 
sales contracts and purchase money chattel mortgages may be ac- 
quired by a purchaser free of the factor’s lien even though the pur- 
chaser actually knows of the factor’s lien."® 


Merchandise: Farm Products 


To what extent, if at all, may a factor’s lien be used in the financing 
of agricultural products? The answer will depend upon the precise 
language of each statute, read by the court against local background 
and policy. When agricultural products have passed out of the 
farmer’s hands, into the hands of wholesalers and processors, there 
seems to be no logical reason why they should not be considered mer- 
chandise. But while they are still in the farmer’s hands? 

The definition of ‘‘merchandise’’ in the Wisconsin act seems broad 
enough to fit the latter case: “‘any personal property intended for 
sale, either before or after manufacturing or processing, or in the 
process thereof . . .’’!?° If the latter case is to be excluded, it must be 
on the assumption that the legislature did not intend to include it, 
despite this general language. There are matters of policy involved. 
The judicial power can lead to a consideration of the wisdom of a 
sweeping lien over a farmer’s products. 

If the Wisconsin act may be properly applied to create a factor’s 
lien over products still in the farmer’s hands, certain restrictions of 
chattel mortgage law may be circumvented. The factor’s lien could be 
applied to livestock intended for sale, though not to dairy cows.!*! 

us Wis. Stat. § 241.145(1)(b) (1953). 

19 Wis. Stat. § 241.145(5)(b) (1953). 

120 Wis. Strat. § 241.145(1)(b) (1953). Similar broad definitions may be found 


in other statutes. See, for example, the statutes of Minnesota, Missouri, Vermont, 


South Carolina, and Delaware. 
121 Bunn, Financing Farmers—Ezisting Wisconsin Law, the Green Giant Case, 
and the Uniform Commercial Code, 1954 Wis. L. Rev. 357, 361. 

















390 WISCONSIN LAW REVIEW (Vol. 1955 


An after-acquired clause may attach the lien to subsequent additions 
purchased by the farmer. A chattel mortgage could not do this in 
Wisconsin.!” 

On the same basis growing crops could be subjected to a factor’s 
lien. The growing crop must be either (1) grown for the purpose of 
sale, or (2) grown for fodder for livestock intended for sale and which 
are included within the same factor’s lien agreement.!** Crops grown 
for general consumption on the premises may not be included. To be 
the subject of a factor’s lien, the crops must qualify as personal 
property, and not realty. Perennial as well as annual crops may be 
treated as personal property (fructus industriales), where annual 
contributions of values are required to produce the crop.'*4 

If growing crops may be the subject of a factor’s lien, it would seem 
to follow that future crops may also be included. If this is so, the 
factor’s lien has advantages over the chattel mortgage in Wisconsin. 
In this state the chattel mortgage is subject to the restriction that it 
may not attach to after-acquired property.’ A chattel mortgage on 
after-acquired property at most gives the mortgagee merely a license 
to take possession, which may be revoked by the mortgagor. (There 
are some statutory exceptions which have no bearing on the present 
discussion. )'** It follows that a chattel mortgage on crops may not be 
created before the crops come into existence—-before the time when 
the shoots appear. The doctrine of potential existence will probably 
avail to effectuate a chattel mortgage on the future fruit of existing 





122 Kohler Improvement Co. v. Preder, 217 Wis. 641, 259 N.W. 833 (1935). Of 
course, if the subsequent additions are the natural increase of herd, the clause will 
be effective. The doctrine of potential existence will suffice. The general rule is 
that in a title state the lien of a mortgage upon the female extends to the offspring 
unless provided to the contrary; in a lien state, the lien may be extended to the 
offspring by express provision. rown v. Schwab, 27 Ariz. 457, 233 Pac. 593 (1925), 
For discussions of the after-acquired problem in this field, see Bunn, Financing 
Farmers: Existing Kansas Law and the Uniform Commercial Code, 2 Kans. L. REv. 
225, 229 (1954) ; the Wisconsin situation is discussed in Coates, LAW AND PRACTICE 
in Cuatret SecureD Farm Croepit, 19 (1954); Beuscuer, Farm Law In Wis- 
Sa cial He (1951). For the general picture, see Beuscuer, LAw AND THE FARMER, 

1953). 

In addition to the after-acquired property difficulty, there is also the prevalent 
restriction as to use of the proceeds, discussed in connection with mortgages on 
merchandise, supra. It would seem that the same restrictions should apply to 
chattel mortgages on cattle, etc., as are applied to chattel mortgages on a mer- 
chant’s goods-for-sale. The cattle cases are included with mercantile cases in 
note, 73 A.L.R. 236 (1931). The Kansas situation is discussed by Bunn, supra at 
page 229. 

123 On the theory that the fodder will enter into the livestock and become a part 
of personal property intended for sale, within the definition of “merchandise.” 
A controversial point. 

14 See Twin Falls B. & T. Co. v. Weinberg, 44 Ida. 332, 257 Pac. 31 (1927). 

1% Kohler Improvement Co. v. Preder, 217 Wis. 641, 259 N.W. 833 (1935). 


1% Bunn, supra note 109, 198 n. 2. 
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trees,!27 but the doctrine is not extended to embrace the case where 
the existing thing is unseeded land.!** 

The Wisconsin chattel mortgage restriction interferes with the 
ability of the farmer to obtain financial help in the period between 
harvest and the germination of a new crop. Glenn Coates has ob- 
served that lenders sometimes try to get around the limitation.’ 
There is, for example, a practice of having the farmer give an “irrev- 
ocable’’ power of attorney authorizing a third person to make and 
deliver to the lender a chattel mortgage on the farmer’s crops as soon 
as they begin to grow. If the facts are revealed, the efficacy of the 
arrangement is doubtful. 

The factor’s lien, on the other hand, may attach to after-acquired 
property—even in cases where the only merchandise involved is 
acquired by the borrower after the agreement has been made and the 
lien perfected by filing. There does not seem to be anything in the 
language of the Wisconsin act to indicate that it may not be applied to 
growing and future crops. The one-year, three-year provisions of the 
Wisconsin act place outside limits upon the duration of the lien on 
after-acquired property.'*° The presence of these provisions in the act 
may go to answer the fairly impressive contention that to construe the 
factor’s lien act as applicable to future crops would be inimical to 
basic tenure policies of the state. 

To subject his crop to a factor’s lien, it would seem that the farmer 
must either ‘‘own’’ a growing crop, or become the ‘‘owner’’ of a future 
crop. If the legal title is not his, he has at most merely an equity in the 
crop, and it is not clear whether or not this equity interest may be 
subjected to a factor’s lien.’*! The contractual arrangements that 
farmers sometimes make with canners may raise the question as to 
whether the farmer or the canner owns a crop growing on the farmer’s 
land. Canner-grower contracts may be worded in bailment or in sale- 
purchase form.'*? In neither case are they filed. In Wisconsin the sale- 





127 See Twin Falls B. & T. Co. v. Weinberg, 44 Ida. 332, 257 Pac. 31 (1927). 

128 Kohler Improvement Co. v. Preder, 217 Wis. 641, 259 N.W. 833 (1935). 

129 CoaTEs, op cit supra note 122, at page 12. See also Hunt and Coates, The 
Impact of the Secured Transactions Article on Commercial Practices with Respect to 
Agricultural Financing, 16 L. AnD Cont. Pr. 165, 167 (1951). 

130 Wis. Strat. § 241.145(3)(a) and (8) (1953). 

131 Wis. Star. § 241.145(1)(c) (1953) defines ‘‘borrower’’ as “the owner of the 
merchandise, or his agent, who creates a lien in favor of a factor.” If the canner, 
rather than the farmer “owns” the growing crop, is the farmer the kind of bor- 
rower who can subject his interest in the crop to a factor’s lien? 

182 See Gehl, Validity of Lease and Bailment Provisions in Wisconsin Canner- 
Grower Contracts, 1951 Wis. L. Rev. 175; Wrzosek, The Canner-Grower Contracts 
in Wisconsin, 1948 Wis. L. Rev. 413. 
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purchase form is used predominately, but there are a substantial 
number of cases where bailment forms are used.'** 

Under the sale-purchase arrangement, legal title to the growing 
crop remains with the farmer: the sale is not completed until he 
harvests the crop and passes title to the canner by an act of appro- 
priation. In a case like this, it seems clear that a factor’s lien on the 
crop would take precedence over the equity of the canner in the crop, 
except possibly where the factor knew of this equity at the time when 
the lien was created.'*4 

The real difficulty is with the bailment type of arrangement. In this 
situation, the canner supplies the farmer with seed and the parties 
agree that the canner will at all times have title to the seed and the 
crop derived from the seed.'* The farmer contributes his land and 
labor as an “independent contractor,’”’ and the canner agrees to pay 
for all of the crop at a fixed rate, except such as the canner may reject 
as substandard. The farmer bears the risk of loss of the crop, the 
canner sometimes bears the risk of loss of the seed.'** Words of sale 
and purchase are avoided. Sometimes the farmer purports to lease his 
land to the canner. 

Is the transaction really a title retention situation, or a contract of 
sale in thin disguise? In the Green Giant'*’ case, a collective bargaining 
marketing cooperative had a contract right to commissions on all 
sales of crops made by its members. The contract was authorized by 
statute!*® and duly filed. A member entered into a bailment contract 





133 See Kross, Grower-Canner Contracts for Lima Beans, Cabbage for Kraut and 
Carrots in Wisconsin, Bulletin No. 513, 1955, Wisconsin Agricultural Experiment 
Station (presently unpublished). 

134 The canner may attempt to reserve a lien interest in the crop. Since the con- 
tract is made before the seed is planted, the security interest would run afoul of 
Wisconsin limitations on after-acquired property. Wrzosek, supra note 132, 
at page 423. 

135 In recent years there seems to have been a considerable increase in contract 
clauses giving the farmer the option to have the canner supply certain services, 
e.g., dusting and harvesting, at cost. The occurrence of these clauses is now 
prevalent both in the sale-purchase and bailment type contract forms. See Kross, 
op cit supra note 133. 

136 In the contract involved in Cash Crops Co-operative v. Green Giant Co., 
263 Wis. 353, 57 N.W.2d 376 (1953), the canner bore the risk of loss of seed in the 
“a red ‘aa failure. The contracts vary on this point. 

137 ac B 

188 Wis. Stat. § 185.08(2) (1953) provides: “Contracts between any associa- 
tion and its members, whereby such members agree to sell all or a specified part 
of their goods from or through the association or any facilities created by the 
association shall, if otherwise lawful, be valid; provided that the term of such 
contracts does not exceed five years; provided, however, that this requirement 
shall not prevent such contracts from being made self-renewing for periods not 
exceeding five years each.”’ Subsection (5) provides for the filing of such contracts. 
Subsection (6) provides ‘‘Where any contract exists between an association and a 
member, any person who, with knowledge or notice of the existence of the 
contract, induces or attempts to induce or aids in the breach thereof by any 
means, shall be liable to the aggrieved party for damages on account of such inter- 
ference with said contract and shall also be subject to an injunction to prevent 
the interference or further interference therewith.” 
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with a canner, received seed from the canner, grew a crop, and 
delivered it to the canner. The cooperative received no commission 
from the farmer or canner. It sought to hold the canner liable for the 
commission on the ground that the transaction was really a contract 
of sale. The cooperative’s complaint was dismissed. The opinion ob- 
served: 


By its contract the company professed and intended to retain 
ownership of the seed and of the new crop into which the seed 
was transformed by the process of growth. If this ownership was 
satisfactory to the contracting parties, we see no reason why they 
may not agree and have their agreement effective. . . . Since title 
to the peas from seed to harvested crop was reserved in the 
company they could not be sold to the company by the grower 
and their delivery and the compensation for growing them was 
unaffected by the contract of the cooperative with its members 
or by sec. 185.08(5), Stats., both of which are limited by their 
own terms to transactions involving a purchase by the company 
and asale by the member... . If the owner of a berry patch agrees 
to pay berry pickers a fixed sum for each quart they pick we do 
not conceive that the pickers have become the owners of the 
fruit and the owner of the field is buying it from them. . . .'* 


Discussing a somewhat similar case, similarly decided, Professor 
Brown remarked: 


The decision seems doubtful, and the transaction seems to have 
the characteristics of a sale rather than a bailment. If the inherent 
and fundamental characteristics of the transaction are those of a 
sale, the parties by their stipulation can hardly make it a bailment, 
any more than they can by agreement make black white. The 
analogies, drawn by the court are not true ones. While, of course, 
there cannot be a crop without seed, it is doubtful whether the 
principal element in the crop is the seed. The principal element 
seems rather to be the nutriment drawn from the soil, sunlight, 
and air, assisted by the labor of the farmer. The decision seems 
to be an illustration of the thesis mentioned previously that in 
close cases the courts are apt to be guided by the intention of the 
parties rather than by logical deductions from declared major 
premises. !4° 


What are the implications of the Green Giant case? Will the Supreme 
Court of Wisconsin apply the same reasoning to defeat the claims of a 
marketing cooperative with a right to possession? Did the rather one- 
sided provisions of the statute on which the cooperative in the in- 


139 Cash Crops Co-operative v. Green Giant Co., 263 Wis. 353, 358, 57 N.W.2d 
376, 379 (1953). 

140 BRowN, PERSONAL Property, 251-252 (2d ed. 1955). Of course, if the 
grower exercising his option has the canner perform further services, such as 
dusting, harvesting, etc., the contributions of the canner may become much more 
substantial, and give weight to the argument that the canner’s interest in the crop 
is sufficient to justify his reserved title. See note 135 supra. 
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stant case based its claim induce the court to construe the statute 
narrowly?! There is no indication in the opinion to this effect. Will 
the court apply the same reasoning to defeat the claims of other third 
parties dealing with the farmer as owner of the crops? For example, 
may a bailment arrangement with a canner be used by a farmer to 
circumvent a pre-existent factor’s lien on future crops, on the thesis 
that the farmer never became the owner of the crops in question? 
Pending legislation may devitalize these questions, as far as the rights 
of cooperatives are concerned.'* 

A factor’s lien on crops may run into other kinds of conflicting 
interests. A lease may provide that the landlord retains title to future 
crops. The title-retention security interest will be effective against 
third parties, unless practice belies words, and the landlord is es- 
topped to assert his title to the crops.’ Similarly, by analogy the 
Supreme Court of Wisconsin might permit a land contract vendor to 
stipulate for a continuing title security interest in his vendee’s future 
crops.** Interests like these would be paramount to a subsequent 
factor’s lien—even supposing that the farmer’s equity in growing or 
future crops could be subjected to a factor’s lien. 

The above discussion has been premised on the assumption that 
the Supreme Court of Wisconsin would construe the factor’s lien act 
to mean what it seems to say—that a farmer may subject products 
in his hands including growing crops and future crops to a factor’s 
lien, provided he owns these products. Are there sufficient policy 
reasons against this construction? As long as landlords and (probably) 
land contract vendors can reserve long-term rights in a farmer’s future 
crops, as long as cooperative marketing organizations can tie a farmer 
down to five year contracts, it cannot be said that the state of Wis- 
consin has a clear-cut policy against a farmer encumbering his prod- 
ucts for years. As elsewhere in the law of secured transactions, we are 
confronted with a muddled situation which has no firm philosophical 
cohesion. 

Today farming is frequently just as much a business or industry as a 
grocery store or machine tool shop. In fact, the farmer’s need for 
equipment may be greater than many an urban entrepreneur’s. The 
farmer finds himself tied to the fluctuations of community prosperity, 
involved in the fortunes of commerce. And with this tie-in may come 





41 See, e.g., Wis. Stat. §§ 185.08(3), (4) (1953). 
142 Assembly Bill 140A, Wis. (1955). 
43 Layng v. Stout, 155 Wis. 553, 145 N.W. 227 (1914). 
io i Future Crop Reservations by Land Contract Vendors, 1948 Wis. L. 
EV. " 
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dependency upon the money market, incidental need to give security. 
Is his case much different from others? Ruefully in hard times the 
farmer may reflect upon the words of Horace: 


Lucky the man who lives remote from commerce, 
As lived the first society of men. 

He tills the soil of his inheritance 

With his own oxen. He’s safe from usury! 
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Legal Profile of the Mining Industry—Part | 


James A. Lake, Sr.* 


Wisconsin is not generally thought of as a state possessing great 
mineral wealth. However, Wisconsin has a considerable volume of 
legal authority dealing with aspects of the mining industry. The Wis- 
consin Supreme Court decisions dealing with the industry number 
over 140. There are many additional unreported lower court de- 
cisions as well as statutes and other authority which relate to mining. 
The problems covered range from taxation to corporations, and from 
labor relations to construction of leases. 

These articles will examine certain key points of contact of law 
and the mining industry: 

(1) The nature of property interests in minerals (this topic might 
well include some consideration of taxation of mineral wealth, 
since one need not agree with all the theories of Henry George 
to conclude that a system of taxation is a real factor limiting 
property interests) ; 

(2) The nature of the aid and regulation which law brought to 
the industry. 


Tue NATuRE oF Property INTEREST IN MINERALS 
Defining Property Interests 


From the time the land area now making up the state of Wis- 
consin was wrested from Great Britain until one year before Wis- 
consin statehood, private ownership of a large part of the mineral 
wealth of the state was not permitted. The great mass of Wiscon- 
sin’s known mineral wealth was owned and controlled by the federal 
government. 

Two separate provisions in the Ordinance of 1785 provided the 
early framework of this federal ownership. The first provision in- 
structed the federal surveyors to note upon the plat books “.. . all 
mines, salt-springs, salt-licks and mill-seats . . . ’’! which should come 
to their attention while they were running the township and section 
lines. The second provision provided: 


*Associate Professor of Law at the University of Nebraska College of Law; 
A.B. 1943, University of Nebraska; LL.B. 1946, Harvard Law School; Research 
Fellow 1953-54, Law School, University of Wisconsin. 

110 JouRNALS or ConGrEss 119 (1801). 
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There shall be reserved . . . one-third part of all gold, silver, lead 
and copper mines, to be sold, or otherwise disposed of as Congress 
shall hereafter direct.'* 


If we were to trace the origin of such a reservation further we would 
find that many of the early colonial charters provided that a per- 
centage of the precious metals found in the new world should be re- 
served for the Crown. Sir Walter Raleigh’s grant reserved for Queen 
Elizabeth one-fifth of the precious metals,? and Lord Baltimore was 
required by his grant to turn over to the King one-fifth “part of all 
gold and silver ore which shall happen from time to time to be found.’’* 
Although the reservation of the Ordinance of 1785 resembled that 
often found in royal charters, it had an entirely different purpose. 
The English sovereigns were motivated by the desire for riches. The 
aims of Thomas Jefferson and his colleagues, who secured the enact- 
ment of the Ordinance of 1785, were to secure for the use of the United 
States an ample supply of lead, which was a vital war materiel at 
that time, and to establish a system of ownership of mineral wealth 
which would prevent the rise of vast monopolies owned by a few 
private individuals. Thus the system of ownership established for 
the mineral wealth of the Northwest Territory differed markedly 
from the system established for ordinary farm land. Land suited for 
agriculture was governed by the rule that it should be sold for settle- 
ment with the utmost dispatch; whereas, land which contained ores 
was ordered reserved from sale. 

The lead resources of the Mississippi valley were concentrated in 
two general areas. The first lay within the boundaries of the state of 
Missouri, and the other was located in contiguous areas in south- 
western Wisconsin, northwestern Illinois and a plot surrounding the 
city of Dubuque, Iowa. In the early 1820’s miners commenced work- 
ing in the latter region.‘ However, the Missouri mines were being 
worked even before the United States acquired them in 1803 by the 
purchase of Louisiana. Thus, although there had been no reason for 
Congress to elaborate upon the system of public ownership established 
by the Ordinance of 1785, it now became necessary for something 
further to be done. Miners were at work in the Missouri mines taking 
lead from the ground, treating it as if it were private property, wholly 
oblivious or indifferent to the fact that federal law prohibited private 
ownership of the lead resources. In 1807 Congress passed a leasing 

1s Td. at 121. 

2 See Bearp, A Basic History or THE UNITED States 5 (1944). 
3 See Shoemaker v. United States, 147 U. S. 282, 306 (1893). 
*See Thwaites, Notes on Early Lead Mining in the Fever (or Galena) River 


Region, in 13 Wisconsin Historicat CoLiections 271 (1895); SmirH, JAMES 
Duane Dory, A FRontTIER Promoter 80 (1954). 
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law which remained the only law upon the subject until the lands 
were ordered sold. This statute provided: 


.. . That the several lead mines . . . together with as many sec- 

ions contiguous to each as shall be deemed necessary by the 
President of the United States, shall be reserved for the future 
disposal of the United States; and any grant which may here- 
after be made for a tract of land containing a lead mine, which 
had been discovered previous to the purchase of such tract from 
the United States, shall be considered . . . null: and the President 
of the United States shall be, and is hereby authorized to lease 
any lead mine which has been or may hereafter be discovered 
... for a term not exceeding five years.® 


it will be noted that this law dealt solely with lead resources, omit- 
ting all reference to other minerals such as gold, silver, or iron. This 
special treatment was strictly in keeping with the policy of the fed- 
eral government of managing the mineral wealth in the interest of 
national defense and not for the purpose of raising money. The 
statute also went beyond the prior reservation in the Ordinance of 
1785 in that it reserved all of the lead lands and not merely a per- 
centage. But more important, it contained the enunciation of policy 
for the disposition of the fee interest the federal government owned. 
Specifically, the President was authorized to grant leases of a short 
term nature, not to exceed five years. Congress determined by this 
law that the property should be put to use, and that its productivity 
should be encouraged. There is no hint in any of the federal laws or 
documents that any official thought that the lead resource was a lim- 
ited one and that federal reservation was necessary in order to con- 
serve a limited supply for future generations. The optimism of the pe- 
riod from 1785 to 1847 was marked by the thought that there was an 
inexhaustible ore supply in the federal domain. This misconception of 
the supply ruled out all consideration of policies and laws which we 
today would term “conservationist.”’ 

It is interesting to note that Congress chose to allow private per- 
sons to develop the lead mines under short-term leases from the 
federal government rather than using some other type of develop- 
ment. There were alternative possibilities from among the following: 

(1) Congress might have ordered federal development, with the 
federal government employing men and equipment for that end. This 
would have been a system of complete federal ownership and control. 

(2) Congress might have divided the lead lands in some way so 
that private ownership of some were permitted, reserving a suffi- 
cient number of tracts to insure a supply of lead for war purposes 


5 Act of Mar. 3, 1807, § 5, 2 Svat. 448 (1845). 
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and to insure against private monopolies. In carrying out these pur- 
poses Congress might have sold the surface rights for horticultural 
pursuits, while retaining the sub-surface mineral deposits. 

By retaining complete ownership of the lands and setting a five 
year limit on the leases, Congress retained the power of periodic re- 
examination of policy. From the vantage point of 1955 it is interest- 
ing to speculate what might have happened had the same sort of 
leasing policy been applied to other lands in the federal domain. Had 
such a policy been applied to the northern pine lands in Wisconsin, 
there might have been a check to the denuding of that vast and valu- 
able area, and many of the problems of the cut-over area might never 
have been presented to the state. 

Subsequent to the passage of the 1807 leasing law earnest efforts 
were made to administer it as Congress intended.’ Until 1821 ad- 
ministration was placed in the hands of the officers of the General 
Land Office. These officials decided to grant leases for one year and 
to collect rent at the rate of ten percent of the lead mined, payable 
in lead. Very few miners secured leases and even fewer paid any rent. 
In fact, when administration of the law was shifted to the War De- 
partment in 1821, there was no record of any lead rent having been 
collected for the federal government. This failure was due to several 
reasons. Only one federal official was assigned the task of enforcing 
the law; there were hundreds of miners to disobey the law. Miners 
in the area were much on the move, digging here and there for ore, 
and it would have taken many officials to keep track of each indi- 
vidual miner and a record of the ore he took from the ground. Further- 
more, the miners themselves were hostile to the leasing program since 
for a good many years they had operated under a system of complete 
private ownership without government interference. The fact that 
the leasing policy was instituted after the miners had become ac- 
cust omed to a different system of ownership made it almost impossible 
to change the system of property law. Congress was repeatedly asked 
to repeal the reservation of the Missouri lead mines and, after several 
prior bills failed, did so in 1829. Although many members of Congress 
expected to realize a profit from the Missouri lands, the evidence 
shows that on the average they brought just one cent per acre more 
than the minimum price established by federal law for agricultural 
lands.’ 


* For the entire history of the attempts to administer the federal lead lands see 
Taytor, RESERVATION AND LEASING OF THE SALINES, LEAD AND CoprerR MINES 
oF THE Pustic Domain (unpublished thesis in University of Chicago Library 
1930); KeprpeLt, Arrempts TO FoRMULATE AND ADMINISTER A FrepERAL LEAD 
Lanp Pouicy (unpublished thesis in University of Wisconsin Library 1954). 

7 Cona. GLose, 29th Cong., Ist Sess. 899, 925 (1846). 
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The officers of the War Department continued to urge miners in 
Wisconsin to obey the federal law. Rent was reduced from ten per 
cent to six per cent, permission was granted to farm the surface of 
leased lands, and a system was instituted whereby smelters were 
licensed and the tax collected from them rather than from the hun- 
dreds of individual miners. The smelters, of course, deducted the 
rent thus collected from the price paid the miners for the delivered 
ore. However, officials continued to have trouble collecting the tax. 
There was some rent collected, but the conclusion that must be 
drawn is that hundreds of miners and many smelters never felt the 
burden of the six percent federal tax. 

Protests from the mining area in the state were constantly sent 
to Congress. The miners felt that they were being discriminated 
against in not being allowed, as farmers were, to own the lands from 
| which their livelihood was derived. Territorial leaders articulated 
the demands of the miners; a few quotations will demonstrate the 
| views of the area with respect to what type of ownership should be 

permitted. In 1843 the House Committee on Smelting and Mining 
in the territory legislature felt that the leasing system resulted in a 
| condition of landlord and tenant between the federal government and 





the miners, and that this condition was “odius and dangerous”’ to a 
free people.* Governor Dodge in 1846 criticized the lease system as 
the “. . . source of much litigation in the courts of justice, unprofitable 
to the government, and expensive and harrassing to the citizens of 
the Territory.’ It was his conclusion that it was “‘. . . contrary to 
the spirit of our free institutions.’’® In that same year the Terri- 
torial Legislature petitioned Congress for sale of the lands, lest the 
lease system lead to a “‘. . . feudal condition of the government acting 
as the landlord, and the citizens occupying and cultivating as mere 
tenant.’’!° Clearly, the people of the area desired that mineral lands be 
treated the same as agricultural lands, and that the lands be sold 
for private development upon similar terms. 

After numerous failures the proponents of a sale bill achieved their 
aim; in 1846 Congress ordered sale of the lead lands of Wisconsin. 
In this law Congress provided that no lead lands should be sold for 
less than $2.50 per acre until after a year had elapsed." The miners 
banded together in voluntary associations to control these sales, with 
the result that only a very small percentage of the land brought more 
than the $1.25 minimum price applicable to agricultural lands.” 

8 Wis. H. Jour., 4th Legis. Ass’y, 2d Sess. app. 60 (1844). 

* Wis. Counci Jour., 4th Legis. Ass’y, 4th . 14, 15 (1846). 

10 Wis. Territ. Laws 1846, p. 225. 


3 1 Act of July 11, 1846, § 3, 9 Stat. 37 (1862). 
12 See TaYLor, op. cit. supra note 6, 
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From this history of the disposal of the federal reserved lands it is 
apparent there was never any period of state ownership such as there 
was in connection with some of the saline lands of the federal domain. 
State agencies were never in a position to consider the question of 
whether or not there should be some system of state control or state 
ownership. However, it seems extremely doubtful that the state 
would have been able to withstand the pressure from the mining 
populace for private ownership even if the federal government had 
turned the lead lands over to the state. 

Therefore, the bulk of state policy dealing with the ownership 
and control of the mineral resources of the state had to be based 
upon the assumption that private ownership was an accomplished 
fact. This tacit assumption formed the backdrop for many enact- 
ments. From 1848 until 1872, the state legislature granted at least 
249 charters to corporations engaged primarily in mining activity. 
All of these charters permitted the ownership of land, including 
mineral land. Limitations which appeared in some of them may 
demonstrate a tone of uncertainty concerning the wisdom of per- 
mitting unlimited private ownership, at least if the fee was to belong 
to a corporation. Many of the early charters provided for a termina- 
tion of the life of the corporation after what appears today to be a 
relatively short time. Some limitations were as short as fifteen years; 
in others, the corporate life might run for as long as fifty years." 
Furthermore, many corporate charters contained express limita- 
tions upon the number of acres of real estate which the company 
might own; almost all of the eight charters granted prior to 1848 
restricted the real estate holdings of the company, the lowest amount 
being 800 acres and the highest amount, 4,000.'‘ After 1848 the re- 
striction was usually phrased in terms of value of real estate which 
might be owned. These figures ranged from a low of $20,000 to a 
high of $800,000." These restrictions apparently expressed ideas of 
policy akin to those which had seemed important to the federal 
officials who determined the federal policy for lead lands—that is, 
that a limited natural resource should not become concentrated in 
the hands of a few with the ability to control the supply contrary 
to the good of the entire citizenry. 


18 Charter of the Wisconsin Mineral and Transportation Company, Wis. 
Territ. Laws 1836, Act No. 33 (15 years); Charter of the Iowa Copper Company, 
Wis. Territ. Laws (Local) 1839, Act No. 2 (50 years). 

4 Charter of the Gratiot Grove Mining Company, Wis. Territ. Laws (Local) 
1839, Act No. 44 (800 acres); Charter of the Dodgeville Mining Company, Wis. 
Territ. Laws (Local) 1839, Act No. 16 (4,000 acres). 

4% Charter of the Highland Grove Mining Company, Wis. Laws (Private and 
Local) 1853, c. 220 ($20,000 limit); Charter of the Wisconsin Copper Mining 
Company, Wis. Laws (Private and Local) 1862, c. 60 ($800,000 limit). 
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Several of the early corporation charters contained clauses per- 
mitting revocation of the charter upon certain conditions. Probably 
the broadest of the restrictions of this type was contained in the 
Dodgeville Mining Company charter of 1839, which provided that 
the legislature might “‘alter, amend, or repeal . . . [the cl.arter] when- 
ever, in the opinion of . . . [the] Legislature, the interest of the people 
may require it.’’'* This uneasiness over the grant of broad or un- 
limited corporate powers soon disappeared, and before 1860 the char- 
ters dropped such limitations on land ownership as those just men- 
tioned. Some of these restrictions upon the powers of corporations 
to own real estate were no doubt attributable to fear of the un- 
limited use of the corporate device as such, rather than to a conscious 
decision to establish restrictions upon the private ownership of 
mineral interests. But whatever the motivation, the legislature had 
effected a re-examination of an important segment of the area of 
permissible private ownership of mineral wealth. 

One other move in the early history of the state sought to re- 
organize or at least place a restriction upon the system of property 
ownership. This effort did not single out the ownership of mineral 
lands for special treatment, but instead sought to place limits upon 
the number of acres of real estate of any kind which an individual 
might own. About the year 1848, the National Reform Associ- 
ation commenced activities in the State of Wisconsin. This asso- 
ciation was dedicated to the task of enacting several programs into 
law, among which was the policy that the state ought to limit the 
amount of land which an individual might own at any one time. Oper- 
ating from headquarters at Mukwonago, the state association sought 
to work within existing political parties by supporting candidates 
who pledged themselves to the aims of the organization, and vigor- 
ously opposing those office seekers who refused to pledge coopera- 
tion. Among those pledging cooperation at one time or another were 
such prominent men as Moses M. Strong, Charles Dunn, James Cross 
and James Doty. 

Two separate moves were made in the Wisconsin legislature to 
enact this program into law. The first of these was not very serious. 
In 1849 Beriah Brown petitioned the state legislature, urging a limit 
upon the number of acres of land which an individual might own. 
His petition was referred to the Senate Committee on Public Lands. 
The majority report purported to show that while the committee 
was favorably inclined toward the suggestion, it refrained from recom- 
mending such action because it feared that the public did not under- 


16 Wis. Territ. Laws (Local) 1839, Act No. 1€. 
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stand the problem.'’ The minority report took issue with the part 
of the majority report which suggested that Brown join the Free 
Democratic Party, arguing that Brown had “discretion”? enough to 
pick his own party.'® 

The second attempt was much more serious, although it too at 
times exhibited a considerable element of frivolity.’® Governor 
Dewey’s message to the legislature in 1851 dwelt briefly upon the 
evils of concentrated land ownership, but it is far from clear that it 
granted support to the sweeping proposition advocated by the Na- 
tional Reform Association. This part of his message was referred to 
an assembly select committee which reported a bill which would 
have restricted land ownership by providing that no one person could 
own more than 320 acres, nor more than two city lots of one acre 
each. Provision was made for the gradual destruction of estates ex- 
ceeding these limits at the time the bill was passed. Wilful violators 
were to be penalized by escheat of excess land to the state, and pro- 
vision was made to compensate persons giving information of vio- 
lations. All contracts violating the restrictions were declared void. 

Arguments against the bill soon appeared in the newspapers. 
Mainly they urged that the policy set forth in the bill would (1) put 
an end to enterprise, (2) destroy incentive, (3) make all citizens in- 
formers, and (4) violate the constitutional requirement that all rules 
of taxation be uniform. At first the move to pass the bill was treated 
by the opponents as ridiculous, but it soon became apparent that 
success might likely result unless resistance was along organized lines. 
In a move seemingly designed to further ultimate passage, the bill 
was amended in the Committee of the Whole to double the amounts 
of land which might be owned. Groups were organized to halt the 
“withering principles of agrarianism,’’ and leaders were quick to tell 
the rank and file that prompt action was needed to “avert the ca- 
lamity.’’ Both sides scheduled mass meetings in Milwaukee. On 
February 19, 1851, well over 1,000 persons attended the meeting 
called by the proponents of the bill. Both sides were well represented 
and a resolution approving the bill was adopted by a very close 
voice vote. The Chairman of the meeting ruled out of order a reso- 
lution: 

Resolved, That all the property in the United States, the state of 

Wisconsin, and the city of Milwaukee, ought to be equally di- 

vided every Saturday night, and oftener if necessary.!®* 





17 Wis. — J. 92 (1849). 


18 Td. at 
1 For a ris history see Gregory, The Land-Limitation Movement: A 


ay ty — of 1848-1851, in Parkman Crus Papers No. 14 (1897). 
* at 103 
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Further developments came one upon the other. On February 14th 
the Assembly requested an Attorney General’s opinion on the con- 
stitutionality of the proposed legislation. On February 17th the 
Attorney General replied that the act would violate Article II, 
Section 2 of the state constitution, accepting the enabling act of the 
federal Congress. The bill was debated, and one member suggested 
it be amended to go into effect on February 30th. The bill was referred 
back to the Judiciary Committee on February 20th and was finally 
defeated in March by a 39 to 27 vote. Thus ended the final, more 
serious effort to limit the size of real estate holdings in Wisconsin. 

From the time of this brief flurry of activity until the start of the 
present century there was no evidence of any serious move to legis- 
late with reference to the ownership of mineral wealth. Private 
ownership of mineral property was integrated within the existing 
legal structure applicable to other real property. Dealers in real 
property, the bench and bar, administrative officials, and tax- 
gatherers generally found it possible to group mineral lands in the 
same class as agricultural lands, although the task of fitting mineral 
property into taxing statutes designed primarily for non-mineral 
bearing lands provided some difficulty. Beginning in the early part 
of the 20th century, however, there was a renewed effort to bring 
certain parts of the state’s mineral wealth back into the fold of public 
property. In 1909 the legislature enacted the following provision: 


Whenever the state of Wisconsin shall hereafter convey . . . any 
of its lands, the conveyance thereof shall be subject to the con- 
tinued ownership by the state of all mineral in said lands, and all 
mining rights therein . . . . Such conveyance shall also be sub- 
ject to a continuing easement in the state... to enter and 
occupy such lands in any manner necessary and convenient 
to the removal of such minerals from such lands and to the 
proper exercise of such mineral rights . . . .? 


This section was repealed in 1913,?! but not before an equally 
extensive reservation had been enacted in 1911, which provided that: 


Every contract, certificate of sale, or grant . . . of public lands 
shall be subject to the continued ownership by the state, . . . of 
all minerals in said lands, and all mining rights therein... .” 


The latter statutory provision has remained the law of the state from 
the date of its publication until the present time.” 
The proponents of state reservation of mineral rights in public 








20 Wis. Laws 1909, c. 374. 

21 Wis. Laws 1913, c. oy 

2 Wis. Laws 1911, c. 452 

3 See, e.g., WIs. Srar. § 24.11 (3) (1951). 
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lands sought to place the policy in more endurable form by writing 
it into the state constitution. In 1911 a joint resolution proposed to 
amend the state constitution by adding two new sections which would 
have provided: 
In all grants or conveyances of land hereafter made by the state 
to individuals or corporations the state expressly reserves all 
mineral rights . . .. And such rights in all lands now or hereafter 
owned or held by the state shall never be alienated. 


The right . . . to mine and remove minerals from any lands now or 
hereafter owned or held by the state shall never be granted to 
private persons or corporations except by affirmative vote of 
‘two-thirds of all members-elect of both houses of the legislature.** 


This attempt to place the policy of reserving minerals in state lands 
in the constitution, beyond the reach of legislative repeal, never 
succeeded. Since 1917 the state has been willing to grant private 
individuals the right to prospect and mine ore upon public lands.* 

In many respects a cycle in regard to mineral lands has been com- 
pleted. Prior to Wisconsin statehood the policy pursued with respect 
to ownership of mineral resources was one of government owner- 
ship, with the federal government acting as landlord. From the time 
of the sale of the federal lands until the first decade of the 20th 
century, the development of the mineral lands of the state proceeded 
under a system of complete private ownership. Beginning about 1910 
there was evidence of a desire for partial return to some policy of 
government ownership—this time the state being the government 
involved. It would seem, however, that the movement for the reserva- 
tion of minerals in the remaining state lands was occasioned by a de- 
sire to conserve and manage, rather than because of a re-examination 
of the merits of the system of private property in mineral lands. 
It was about this same time that serious efforts were made to conserve 
the timber resources remaining in state hands, and the reservation 
of minerals seemed to be but a part of a broader attempt to preserve 
whatever natural resources remained under state control at that time. 

Thus far, attention has been focused upon the issue of government 
versus private ownership of the mineral lands of the state. Let us 
now very briefly consider the various interests of a private nature 
which the law created in mineral lands. The lead lands in the south- 
western corner of the state were often very valuable farm lands, and 
hence the owner quite often desired to use them for agricultural 





*% Wis. Laws 1911, J. R. No. 70. 
% Wis. Strat. §§ 24.39 (1), 26.08 (1) (1953). 
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pursuits while at the same time to permit some other person to work 
the mines upon the land. This intention usually resulted in the exe- 
cution of a written or oral ‘‘lease’”’ to the miner, and the courts were 
required to consider whether these leases created an interest in the 
land, or whether they represented merely a permission to enter the 
land, prospect for ores, and work whatever ore bodies were discovered. 
Although there is some difficulty in reconciling individual cases, 
the end result was that the owner of the fee of mineral lands was 
allowed to grant another a property interest in unsevered minerals. 

In an early case the Wisconsin Supreme Court held a written 
agreement between the fee owner and another to be merely a license 
to dig for minerals rather than an interest in real estate; therefore, 
the court refused to permit the grantee to bring replevin for lead ore 
dug from the land described in the writing, upon the ground that he 
showed no general or special property in the minerals.”* However, 
the court recognized that ‘‘an estate in mines may be created and 
pass by demise or grant as fully as an estate in land.’’** In a later 
case the court construed a verbal grant as creating an interest in 
land and held it was within the provision of the Statute of Frauds 
requiring certain interests in real estate to be created by a written 
document.”’ It is doubtful if there ever was a time that a Wisconsin 
owner of the fee interest was prohibited from dividing his ownership 
so as to transfer to another a property right in the minerals in place. 
In fact, there were a great many such separate property interests of 
this nature created, and as we shall see this extensive use gave rise 
to a very troublesome question in the area of taxation. 

Most of the court problems involving the creation of property 
interests in minerals involved either a construction of the language 
of a lease to determine whether a property interest was created in- 
stead of a mere license, or a dispute over the boundaries of the grant. 
However, one other problem in connection with mineral leases re- 
ceived legislative treatment. This concerned the power of the fee 
owner to terminate a lease after the leaseholder had made a new and 
valuable discovery of ore upon the leased premises. In this situation 
it was obviously unfair to grant the lessor complete freedom to ter- 
minate the lease after such a discovery without any liability to the 
person who had expended time and money locating new ore deposits. 
The problem was often presented in an acute form. For example, 


% Gillett v. Treganza, 6 Wis. 343 (1858). 

%e Td. at 342. 

*7 Ganter v. Atkinson, 35 Wis. 48 (1874). The Attorney General of Wisconsin 
later had great difficulty in reconciling the Gillett case, supra note 26, with the 
instant case. See XIV Ops. Att’y Gen. 263 (1925). 
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oral leases were often made with little or no attention to covering 
all of the possible details of the grant.** The parties were usually 
careful enough to make explicit the agreement upon the geographical 
extent of the grant, and the rent to be paid, but the grants were 
often deficient in not specifying the time when they would expire. 
In 1860 the legislature provided: 

No license or lease, verbal or written, made to a miner, shall be 

revocable by the maker thereof, after a valuable discovery or 

prospect has been struck, unless the miner shall forfeit his right 

by negligence, such as establishes a forfeiture according to min- 

ing usages.”* 
The law did not apply where there was a “contract between the 
parties, or terms established by the landlord, to the contrary . . . .”’%* 
Evidently it was thought that in such cases the miner, being warned 
by the express provision limiting the duration of his lease, would 
have only himself to blame if he discovered a valuable deposit which 
he was unable to exhaust before the lease expired. Although the act 
was characterized by the Supreme Court as “a very peculiar stat- 
ute’’*°—and certainly it was an interference with the right ordinarily 
possessed by a land owner to terminate at will a lease containing no 
time limitation—it seemed to serve so well that it was soon extended 
to cover all mineral leases, although when first passed it was limited 
to leases pertaining to lead ore.*! 

The mineral industry brought about one other unique develop- 
ment in the field of property law. This concerned a burden or an 
interference with land adjoining mineral lands rather than something 
dealing directly with the mineral lands themselves. 

When early miners commenced operations in Wisconsin’s lead re- 
gion they were satisfied to take the ore found close to the surface 
of the earth. With the passage of time and the more extensive opera- 
tions of increased numbers of miners, however, the easily secured 
ores near the surface were depleted and it became necessary to operate 
at greater depths. At these depths the miners encountered water 
which seriously interfered with their operations. In order to continue 
work it was necessary to drain the ground in some way, either by 
pumping the water to the surface or by constructing an adit or ditch, 
28 In Raisbeck v. Anthony, 73 Wis. 572, 576, 41 N.W. 72, 73 (1889), the court 


took judicial notice of the act that “The license or lease .. . was verbal, as in 
those days was usually the case.’ 
2° Wis. Laws 1860, c. 260. 


298 Ibid. 
3° St. Anthony M. & M. Co. v. Shaffra, 138 Wis. 507, 509, 120 N. W. 238, 239 





(1909 


). 
31 Wis. Laws 1872, c. 117. 
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if the slope of the terrain would permit. In a great majority of cases 
jt was necessary to conduct waste water over the lands of another. 
The common law granted no privilege to the mine owner or lessee to 
conduct the waste water in this manner without the consent of the 
adjoining land owner. If this consent could not be secured there 
was nothing which the mine operator could do to work the mine. 

The law quite early responded to this situation by setting forth a 
procedure whereby the mine operator might force the adjoining land 
owner to grant this privilege.*? In essence it was the grant of the 
power of eminent domain to mine owners, with an accompanying 
duty upon their part to pay just compensation for the injury caused 
by the drainage of the water over the neighboring land. Granting such 
powers as this appears to be a unique and far reaching aid to the 
development of private property in mineral lands. It was not so 
surprising to find the grant of powers of condemnation to grist mills, 
which were dependent upon a limited number of favorable geographi- 
cal locations and upon which residents were dependent for essential 
food supplies. But it is rather surprising to find such powers granted 
to persons owning mineral lands.** 


Taxation of Property Interests 


Assessing the relationship between taxation and the institution of 
private property, Professor Friedmann has observed that: 

Taxation is one of the most important weapons by which the 

State can mitigate the two objectionable aspects of private 

property: firstly, the inequalities of wealth, and secondly, the 

power to use property for private profit, and without regard to 

community purposes.*4 


The history of taxation of mineral wealth in Wisconsin, however, 
shows little evidence that taxation was used for either of these pur- 
poses. 

Wisconsin lawmakers were certainly not unaware of regulation 
which may be achieved through taxation. Early in the history of 
the United States the colonists felt the harsh regulatory effects of 
the Stamp Act of 1765 and the 1767 Townshend Acts, and the people 
of Wisconsin had witnessed the use of tariff duties as a regulatory 
device, and the federal tax designed to rid the country of state bank 
notes.** Although Wisconsin citizens certainly were aware of the 
usefulness of taxation as a regulatory device they feared the use of 

2 See Wis. Laws 1860, c. 359; Wis. Laws 1880, c. 283 

33 See Scuarer, THE Winnesaco Horicon Raat 175-7 (1937). 


4 FRIEDMANN, Law AND SoctaL CHANGE IN CONTEMPORARY BRITAIN 26 (1951). 
3 See Veazie Bank v. Fenno, 75 U. 8. (8 Wall.) 533 (1869). 
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taxation for this end. Thus, they wrote into the state constitution 
the stipulation that: 


The rule of taxation shall be uniform, and taxes shall be levied 
upon such property as the legislature shall prescribe.* 


This provision placed a severe limitation upon the use of taxation 
as a regulatory device, since in order to effectuate such use, it is 
almost essential to tax the regulated property or activity in a differen- 
tial way. 

In the early history of the state, mineral property was lumped to- 
gether with farm land, city lots, and industrial real estate for pur- 
poses of taxation. The tax statute serving during the period of terri- 
torial status provided that taxes were to be assessed upon: 


... all lands, town lots, and out lots, which are not exempted from 
taxation by the laws of the United States, or of this territory, and 
not including any improvements made thereon... .*” 


Each assessor was directed to list the ‘value of the lands,’’ but there 
were no specific directions for finding this value. In fact there is 
nothing specific in the statutes to indicate that mineral lands were 
to be taxed at all. After 1849 there could be no doubt that mineral 
lands were to be taxed, since the statutes expressly stated that ‘“land”’ 
included “all mines, minerals, quarries, and fossils, in and under the 
same... .’’%8 From that time until 1915 the mineral lands of the 
state were subjected to the same sort of taxation as other land. Such 
lands were given a single value by the assessors, and the tax levy was 
applied to the value thus ascertained.*® This method of taxation 
required the valuation of the mineral deposits; that is, attributing to 
the land some value because of the presence of ore bodies, the quantity 
or the quality of which the assessors could not see to measure. The 
assessors were directed to make a most difficult determination. 
Indeed, reputable authority has stated that “‘it is impossible to deter- 
mine the true value of a mineral deposit in advance of its complete 
exhaustion.’’4° 

Before 1915 all amendments of the tax laws were directed toward 
defining how the assessors were to perform the duty of valuing 

% Wis. Const. art. VIII, § 1 (1848). 

37 Wis. Terrir. Strat. “an act for assessing .. .”” 44 (1839). 

88 Wis. Rev. Star. c. 15, § 2 (1849). 

%* For a short period of time lands containing iron ore were valued by adding 
together the value of the land without the ore deposits and the net value of the 
ore mined during the preceding year. Wis. Laws 1877, c. 269 (repealed by Wis. 


Rev. Star. c. 205, § 4978 (1878) ). 
40 Marston & Acc, ENGINEERING VALUATION 406 (1936). 
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lands. The 1849 statutes allowed the owner to establish the value of 
his mineral lands by submitting to the assessor an affidavit signed by 
himself and “‘a disinterested freeholder of the same town or ward, 
not of kin to him. . . .’’*' In 1860 assessors were directed to value the 
lands “from actual view.’’*? In 1877 the legislature directed the 
assessors to value the land from actual view only in towns containing 
108 square miles or less, and one year later the “actual view” re- 
quirement was changed to apply only to towns of less than 48 square 
miles, and finally was eliminated altogether.** Of course, none of these 
amendments served to solve the basic difficulty. Assessors were not 
skilled mining engineers, and even if they had been, no one could 
expect them to take the time or expend the money necessary to block 
out scientifically the extent of every mineral range in the state. 

The impossible task of valuing underground mineral wealth could 
have presented a grave danger to the mining industry. Had the 
assessors regularly assigned large values to underground ore bodies, 
mine owners would have had great difficulty in showing error in the 
assessment; to prove the extent and quality of underground minerals 
was no easier for the mine owner than for anyone else. 

However, even when a high assessment policy is not followed, a 
system of taxation may have great repercussions upon the explora- 
tion policies of a mine owner. For example, if he knows that newly 
discovered ore bodies will be valued each year and assessed an annual 
tax until they are exhausted, he is less likely to explore ahead of his 
needs. Likewise there is a tendency for the mine owner to exhaust 
existing mines as soon as possible in order to minimize the total tax 
bill. This may result in mining only the high grade and easily accessi- 
ble ore. There is no evidence to show that this relationship between 
the tax system and conservation of mineral wealth was given any 
weight in Wisconsin tax policy of the 19th century. 

Beginning about 1910 dissatisfaction began to appear in the state 
concerning the method of taxing mineral wealth. This dissatis- 
faction appeared to be based upon the feeling that mineral lands had 
not shouldered their just share of the burden. In 1911 and 1913 
Governor McGovern complained that minerals were going untaxed to 
an alarming extent. He compared the owner of forest land with the 
mine owner, pointing out that the former was taxed every year be- 
cause the trees were visible, while the latter largely escaped taxes 
because the minerals were not in sight and were usually overlooked 





41 Wis. Rev. Srar. c. 15, § 26 (1849). 
“2 Wis. Laws 1868, c. 130 § 16. 
43 Wis. Laws 1877, c. 250, § 1; Wis. Laws 1878, c. 77, c. 334. 
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at tax-gathering time. He suggested that mineral land should be taxed 
upon its value without consideration of the minerals, and that some 
other tax ought to be applied to the minerals when they were raised 
to the surface.“ 

In 1915 the legislature partially adopted the governor’s suggestions 
and enacted a new tax to be used for lead and zinc lands. The total 
value of the mineral property was ascertained by adding to the value 
of the land without the minerals one-fifth of the gross value of ores 
extracted during the preceding calendar year.“* This provision has 
remained in force since that time.“ 

The Wisconsin constitution was amended in 1927 to allow taxation 
based upon “‘such classifications as to forests and minerals, including 
or separate or severed from the land’’ as the legislature might pre- 
scribe.‘ Since that time the state legislature has found very useful the 
theory that taxation may be used as a regulatory device as well 
as a method of raising money for governmental expenses. Outside 
the field of mineral taxation the state has adopted a taxing system 
aimed at encouraging the growth and conservation of timber,** and 
within the field of mineral taxation the 1953 legislature established a 
new tax designed to encourage the mining and reduction of low- 
grade iron ore deposits.‘* This tax, which is in lieu of all other real 
and personal property taxes, is a tax upon the value of the annual pro- 
duction of the property figured according to a formula set forth in 
the statute. This method makes it unnecessary to value the ore in 
place, and the statute encourages the building of low-grade iron ore 
plants by providing a lower tax rate while the plant is under con- 
struction. 

Mention has already been made of the fact that the law allowed a 
person owning mineral lands to transfer to another a property right 
in the minerals while they remained in the ground. It became neces- 
sary to determine who should pay the tax based upon the value of 
the minerals the land contained—the owner of the mineral lease, 
or the person owning the general property interest in the land. Until 
1903 the law provided no special rules for this situation, and the 
general property owner paid the entire tax upon the land unless, 
as lessor, he had contracted for his lessee of the mineral rights to 
bear the tax. However, around 1900 several new discoveries in the 





“ Wis. Sen. J. 33, 34 (1911); Wis. Sen. J. 24-5 (1913). 
4 Wis. Laws 1915, c. 388. 

# Wis. Strat. § 70.33 (1953). 

47 Wis. Const. art. VIII, § 1 (1927). 

48 Wis. Stat. c. 77 (1953). 

49 Wis. Laws 1953, c. 110. 
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mining area in southwestern Wisconsin resulted in a great increase in 
the valuation of many tracts of land. Since it seemed to matter little 
if no discovery had been made on a particular tract, many land owners 
found themselves faced with a large tax because of an increased value 
based upon its speculative mineral possibilities. Moreover, the mineral 
rights were often held by someone else, since for a good many years 
it had been the practice when selling land in that area to reserve them. 
Many owners thus found their title encumbered because of these 
mineral reservations. In order to remedy this situation the lead min- 
ing area secured the passage of a law which taxed the owners of these 
reserved interests separately.*° However, since this did not remove 
the objection that these reservations encumbered the title, another 
law was secured by interested persons from the lead area in 1913, 
which provided that whenever the separate interest in minerals was 
sold for a failure to pay taxes assessed against it, it might be sold 


... only to the owner of the fee to which such right or reservation 
is attached, or to the state... .5! 


The law gave the owner of the fee the right to purchase from the 
state any separate mineral interest which the state purchased at 
the tax sale. The intent was to permit the fee owners to clear their 
titles of the reservations of mineral estates through the tax sale. 
Taxation, in other words, was being used to regulate property interests 
in mineral lands. The Supreme Court declared the law unconstitu- 
tional as violating the equal protection clauses of both the state and 
federal constitutions.*? According to the court there was no reason for 
treating the sale of delinquent mineral reservations in a manner 
different from the sale of delinquent farming land. However, after 
this decision, owners of lead area mineral lands were protected 
against heavy taxes based upon land values inflated because of their 
mineral-bearing possibilities by the 1915 law, which taxed lead 
and zine only after the ore was raised to the surface. Since the 
land’s mineral wealth had no effect upon the tax burden until ore 
was raised to the surface, any false optimism concerning the plot’s 
mineral potentialities had no influence upon the owner’s tax burden. 
5° Wis. Laws 1903, c. 361. 


5! Wis. Laws 1913, c. 367, § 1. 
5? State ex rel. Owen v. Donald, 161 Wis. 188, 153 N.W. 238 (1915). 


53 See note 45 supra, 














Current Problems in the Tax Fraud Field 


Paut P. Lipron* 


The criminal sanctions of the revenue laws have been invoked with 
unprecedented frequency since the end of World War II. Previously, 
they had been employed chiefly to punish gangsters, grafters, gam- 
blers, and other criminal elements.? During the period from 1945 to 
1951 enforcement policies were directed primarily at the collection of 
‘evaded taxes, and prosecutions were initiated only against taxpayers 
guilty of flagrant evasions. Since 1951 the emphasis has been on 
deterrence of evasion, and criminal prosecution is now a threat to all 
tax evaders, regardless of their occupation, previous record, or the 
amount of tax evaded.* Moreover, civil fraud penalties are being 
asserted frequently, and litigation in both civil and criminal cases 


has increased greatly.‘ 

In view of the importance of the tax fraud field, this article will 
survey recent developments and discuss briefly problems which are 
of current interest. At the outset, it will be helpful to review the stat- 
utes relating to the imposition of civil and criminal penalties and 
some of the significant judicial interpretations of these provisions. 


Statutes AND INTERPRETATIONS 


The Internal Revenue Code provides both civil and criminal 
penalties for income tax fraud. The civil sanction consists of an ad 


*B.A. 1937, LL.B. 1939, University of Wisconsin; LL.M. 1940, Harvard 
University; formerly, Special Attorney, Office of Chief Counsel, Internal Revenue 
Service; attorney specializing in tax practice, Milwaukee, Wisconsin; member, 
Committee on Procedure in Fraud Cases, A.B.A. Sec. of Taxation. 

1 During the ten-year period ending in 1952, there was a fifteen-fold increase 
in criminal prosecutions for tax evasion. Murphy, Criminal Income Taz Evasion 
48 N.W. U. L. Rev. 317 (1953). Pertinent statistical information — be found 
in the annual reports of the Commissioner of Internal Revenue. For recent 
statistics, see Balter, New Developments in Fraud and Negligence, 1 J. TAXATION 
No. 5, p. 38 (1954). In general, see Wallace, Penalties and Prosecutions for Eva- 
ston of the Federal Income Taz, 1 Tax. L. Rev. 329 (1946). 

2 Prosecutions of notorious individuals are discussed in a book written by a 
former head of the Intelligence Division. Inry, THz Tax Doncers (1948). 

3 Lipton, Prosecutions for Tax Evasion—New Policies and Procedure, 30 Taxes 
350 (1952); Lyon, The Crime of Inceme Taz Fraud: Its Present Status and Func- 
tion, 53 Cotum. L. Rev. 476 (1953). 

* During 1954 there were 39 court of appeals decisions reviewing convictions 
for income tax evasion, compared to 22 decisions in 1953. Seventy-nine opinions 
were promulgated by the Tax Court in fraud cases in 1954, compared to 63 in 
1953, and a total of 69 opinions during 1951 and 1952. Approximately thirty 

r cent of the proceedings docketed in the Tax Court in recent years contest the 
imposition of fraud penalties. 
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valorem penalty of fifty percent of the underpayment of any tax 
required to be shown on a return, which will be imposed if any part 
of the underpayment is ‘‘due to fraud.’ The criminal provisions 
punish, principally, attempts to evade or defeat taxes and willful 
failure to file returns, keep records, or supply information required 
by law.® The civil and criminal sanctions are not mutually exclusive, 
and the civil penalty is always asserted where tax evasion is the basis 
for the criminal charge.’ Although prosecution may be barred when 
the evasion is uncovered, the civil penalty may be assessed without 
regard to any statute of limitations. Where prosecution is not barred, 
only the civil penalty will be imposed if the government concludes 
that it would not be able to establish guilt beyond a reasonable 


doubt.® 
An attempt to defeat or evade a tax imposed by the Code is 


punishable as a felony, whereas failure to file a tax return is punishable 
only as a misdemeanor.’® In either case, the maximum fine is $10,000, 
but imprisonment for a misdemeanor may not exceed one year 
compared to five years on a felony charge. With respect to offenses 
committed prior to the enactment of the Internal Revenue Code of 
1954, the statute of limitations is three years in the case of misde- 
meanors and six years for felonies; all violations occurring after that 
date are subject to a six year statute of limitations." 


5 Int. Rev. Cove of 1954, § 6653(b); Int. Rev. Cope of 1939, § 293(b). 

‘Int. Rev. Cope of 1954, c. 75; Int. Rev. Cope of 1939, §$§ 145, 3793(b). 
Section 7201 of the new Code punishes, as a felony, willful “attempts in any 
manner to evade or defeat any tax ... or the payment thereof.” Section 7203 
provides that any person who willfully fails to pay any tax or estimated tax, 
make a return, keep records, or supply information required by law shall be 
guilty of a misdemeanor. Section 72U6(Z) provides that any person who willfully 
aids or assists in, or procures, counsels or advises the preparation or presentation 
of any false or fraudulent return or other document shall be guilty of a felony. 

7 For a discussion of the statutory scheme and imposition of civil : and criminal 

nalties, see Helvering v. Mitchell, 303 U.S. 391 (1938) and Spies v. United 

tates, 317 U.S. 492 (1943). The Mitchell case held that acquittal on a criminal 
charge does not preclude imposition of the civil fraud penalty. Nor is a conviction 
res judicata in a civil proceeding with respect to the fraud issue or the amount of 
- allegedly due. See Eugene Vassallo, 23 T. C. No. 87 (1955), and cases cited 
therein. 

8 Int. Rev. Cope of 1954, § 6501 (c) (limitations on assessment and collection of 
deficiencies); Int. Rev. Cope of 1939, § 276(a). In Reuben D. Silliman, 11 
CCH Tax Ct. Mem. 921 (1952), aff'd, 1955-1 U.S.T.C. Par. 9290 (2d Cir. 1955), 
the Tax Court upheld the imposition of deficiencies and fraud penalties for 1924, 
1926 and 1927. 

® There is no clear distinction between civil and criminal tax evasion. The only 
statutory difference is that the word “willful” is omitted from the provisions 
imposing the civil penalty. In the final analysis, the decision rests within the 
discretion of the government authorities. See Clark, Tax Frauds—Civil and 
Criminal, ProcEEDINGS OF SOUTHWESTERN LEGAL FounpaTIon INSTITUTE ON 
TaxaTION 137 (1950); Lyon, supra note 3, at 482. 

10 See note 6 supra. 

1 Int. Rev. Cope of 1939, § 3748(a); Int. Rev. Cope of 1954, § 6531. 
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The Congress recently declined to enact legislation making failure 
to file a return punishable as a felony.'? The Supreme Court, in 
Spies v. United States,* had refused to uphold a felony conviction 
where the government’s proof established nothing more than willful 
failure to file a tax return. Proof of “some willful commission’’ was 
required, the Court held. Noting that Congress had not defined or 
limited the methods by which a willful attempt to defeat or evade 
might be accomplished, the Court said :'4 


Nor would we by definition constrict the scope of the Congres- 
sional provision that it may be accomplished “in any manner.”’ 
By way of illustration, and not by way of limitation, we would 

- think affirmative willful attempt may be inferred from conduct 
such as keeping a double set of books, making false entries or 
alterations, or false invoices or documents, destruction of books 
or records, concealment of assets or covering up sources of income, 
handling of one’s affairs to avoid making the records usual in 
transactions of the kind, and any conduct, the likely effect of 
which would be to mislead or to conceal. 


Following the Spies decision, many taxpayers contended that 
felony convictions were improper where no affirmative act other than 
the filing of a false return had been proved. The courts have held, 
however, that the Supreme Court had not intended to exclude filing 
of a false return as an attempt to evade, and that proof of other 
fraudulent conduct is not essential.'* Notwithstanding the suggestion 
in the Spies case that proof of the requisite affirmative acts, together 
with willful failure to file a return, might constitute a willful attempt 
to defeat and evade tax, there have been very few felony prosecutions 
where no returns were filed. The validity of a felony conviction under 
these circumstances was challenged in United States v. Smith,'* but 
the court of appeals upheld the conviction, relying on the Spies case.'7 


12 Such legislation had been strongly urged by various groups, including the 
Ways and Means Subcommittee on Administration of the Internal Revenue 
Laws. The proposal was incorporated in the bill submitted to the House by the 
Ways and Means Committee. See House Report No. 1337 on H.R. 8300, pp. 108 
and A424. 

13 317 U.S. 492 (1943). 

4 Td. at 499. The Spies decision was applied recently in Clay v. United States, 
55-1 U.S.T.C. Par. 49,074 (5th Cir. 1955), where the court reversed a felony 
conviction, the only offense charged being failure to pay the occupational tax on 
acceptance of wagers. 

4% Cave v. United States, 159 F.2d 464 (8th Cir. 1947), cert. denied, 331 U.S. 
847 (1947); Myres v. United States, 174 F.2d 329 (8th Cir. 1949), cert. denied, 
338 U.S. 849 (1949); Gaunt v. United States, 184 F.2d 284 (1st Cir. 1950), cert. 
denied, 340 U.S. 917 (1951); Dillon v. United States, 55-1 U.S.T.C. Par. 9131 
(8th Cir. 1955). 

16 206 F.2d 905 (3rd Cir. 1953). 

17 Td. at 909: “Subjected to the test set out in Spies, we think the Government’s 
evidence here was literally full of ‘affirmative acts’ and ‘acts of commission’ and 
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The fraudulent acts mentioned in the Smith case included false 
representations to the revenue agents during the investigation. 
Although the Spies case had referred only to conduct prior to the 
filing of the tax return, a recent decision of the Supreme Court, 
United States v. Beacon Brass Co., Inc.,* expressly holds that sub- 
sequent conduct may constitute an attempt to defeat or evade within 
the meaning of the statute. In the latter case, the indictment charged 
that the individual defendant attempted to defeat and evade corpo- 
rate taxes by making false and fraudulent statements at a conference 
with representatives of the Treasury Department. The indictment 
was filed within six years of the conference date, but more than six 
years after the return was filed. The Supreme Court did not decide 
whether the indictment was barred by the statute of limitations'® 
because its review, on the government’s appeal, was limited to con- 
struction of the relevant statutes. The Court held that the language of 
Section 145(b) of the 1939 Code, punishing attempts “in any manner’’ 
to defeat or evade, was broad enough to include false statements 
made to Treasury representatives for the purpose of concealing un- 
reported income.”® 

Under the 1939 Code, the Internal Revenue Service has frequently 
asserted both the fifty percent fraud penalty and a delinquency 
penalty of twenty-five percent where no returns were filed.*! The 
harshness of applying these sanctions cumulatively has been al- 
leviated by the Internal Revenue Code of 1954, which provides that 
no delinquency penalty shall be assessed with respect to an under- 
payment against which a fraud penalty is imposed.”? In contrast to 
the legislative solution, the Court of Appeals for the Eighth Circuit 





was thus clearly sufficient to sustain the 145(b) conviction.’’ A motion to dismiss 
an indictment charging felonies was denied in United States v. Knohl, 55-1 
U.S.T.C. Par. 9145 (E.D.N.Y. 1954). No “affirmative acts’? were mentioned in 
the brief opinion, the court stating that it was “for the jury to decide whether 
the failure to file the returns was willful.” 

18 344 U.S. 43 (1952). 

19 A district court held recently that a comparable indictment was not barred 
by the statute of limitations even though brought more than six years after filing 
of the return. United States v. Sclafani, 55-1 U.S.T.C. Par. 9146 (E.D.N.Y. 1954). 
In denying a motion to dismiss, the court said: “. . . prosecution for the alleged 
crime of attempted evasion of taxes by the filing of false tax returns, was outlawed in 
1954, but it was possible for the defendant to violate the statute involved in 
more than one way and on more than one occasion... .”” 

20 For a discussion of the Beacon Brass case, see Doyle, Fraud Cases; Review 
of Law and Bureau Policy, Recent Cases, Opinions and Decisions, PROCEEDINGS 
oF N.Y.U. Tweirru ANNUAL INSTITUTE ON FEDERAL TAXATION 1 (1954). 

%1 Sections 291(a) and 293(b). The Tax Court has upheld imposition of both 
penalties on numerous occasions. Very recent decisions are: W. H. Jordan, 14 
CCH Tax Ct. Mem. 31 (1955); Herbert Mindell, 14 CCH Tax Ct. Mem. 65 
(1955); Sebastian Lucido, 14 CCH Tax Ct. Mem. 80 (1955). 

22 Section 6653(d). 
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held that Congress did not intend that both the delinquency and 
fraud penalties should apply where there was a mere willful failure to 
file an income tax return, and that only the delinquency penalty could 
be imposed.”* Willful failure to file a return was a lesser civil derelic- 
tion, the court held, which would not warrant imposition of the fraud 
penalty in absence of proof of affirmative acts of fraud. Although the 
revision effected by the 1954 Code removes the basis for the conten- 
tion that Congress has provided a lesser civil penalty for failure to 
file a return, it may still be argued that proof of willful failure to file 
will not, in itself, support imposition of the fraud penalty. 


ADMINISTRATIVE PROCESSING 


A review of administrative procedures will be helpful to practi- 
tioners who have not been in close touch with the fraud field. More- 
over, an understanding of administrative practices is essential to full 
appreciation of some of the problems discussed under subsequent 
headings. 

Routine income tax investigations are handled by revenue agents 
attached to the Audit Division in the District Director’s office. 
Whenever fraud is suspected or uncovered, however, a special agent 
of the Intelligence Division is assigned to conduct a joint investigation 
with the revenue agent.** Frequently, investigations are initiated as 
routine examinations even though facts are known which have created 
a suspicion of fraud.** In such instances, the revenue agent may seek 
vital information from the taxpayer before the latter is advised that 
a fraud charge is under consideration. Even when the special agent 
enters an investigation personally, his identity is not always made 
known, and rarely is his chief interest—criminal prosecution—dis- 
closed to the taxpayer. There is no uniform practice with respect to 
advising taxpayers of their constitutional rights; ordinarily, no warn- 
ing is given at the outset of the investigation, nor when records 
are requested or informal questioning undertaken.** These aspects 
of the investigative process in tax fraud cases raise important con- 
stitutional questions which will be discussed below. 

33 First Trust & Savings Bank v. United States, 206 F.2d 97 (8th Cir. 1953). 

*% See Eaton, Procedure Before the Special Agent of the Bureau of Internal 
Revenue, A.B.A. Sympostum ON PRocepURE IN Tax Fraup Cases 13, 14 (1951): 
“In a joint investigation the special agent is responsible for the criminal features 
of the case and for the procurement of proper proof to establish the criminal charge 
should prosecution be authorized. The revenue agent is responsible for the audit 
features of the case.” 

% See, e.g., United States v. Wolrich, 119 F. Supp. 538 (S.D.N.Y. 1954); 
United States v. Lipshitz, 117 F. Supp. 466 (E.D.N.Y. 1954). 


% See sagten, Safeguarding Constitutional Rights in Tax Fraud Investigations, 
32 Taxes , 270-71 (1954). 
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The processing of recommendations for criminal prosecution was 
streamlined early in 1952,2”7 but such recommendations are still 
subject to careful scrutiny at several stages beyond the investigative 
level. The first screening is by the Assistant Regional Commissioner 
within whose district the Intelligence Unit originating the reeommen- 
dation lies; conferences are granted in some jurisdictions, but only if 
requested.”* The next, and final review in the Internal Revenue 
Service, is in the Regional Counsel’s office. At this point, the tax- 
payer is notified by registered mail that prosecution has been rec- 
ommended and that a conference may be had. Recommendations 
which are approved by the Regional Counsel are forwarded to the 
Tax Division of the Department of Justice, where conferences are 
granted if a request is on file.2* The taxpayer’s representative should 
always avail himself of the opportunity for a conference, but he 
should not overlook the fact that the government attorney, partic- 
ularly at the Regional Counsel’s level, will endeavor to obtain in- 
formation needed to strengthen the government’s case.*° 

The Justice Department review was regarded as an unnecessary 
duplication by a Congressional Subcommittee, which recommended 
that cases be sent directly to the appropriate United States Attorney 
by the Regional Counsel.*! Review by the Tax Division has been 
stoutly defended by tax practitioners, however, and there seems little 
likelihood that it will be abolished.*” 


CooPpreRATION AND CONSTITUTIONAL RIGHTS 


The taxpayer’s cooperation is solicited in all fraud investigations 
and has generally been extended.** Almost invariably, his contacts 
with the revenue agents are seriously detrimental.** The following 





27 For a discussion of the various changes in administrative policies and proce- 
dure, including abandonment of the health and voluntary disclosure policies, 
which followed disclosures of corruption in administration of the revenue laws, 
see Lipton, supra note 3. 

28 Balter, supra note 1. 

2° Murphy, supra note 1, at 325. 

*°In Hooper v. United States, 216 F.2d 684 (10th Cir. 1954) and Watts v. 
United States, 1955-1 U.S.T.C. Par. 9301, for example, the government’s evi- 
— included statements made during an interview in the Regional Counsel’s 
office. 

31H. R. Rep. No. 2518, 82d Cong., 2d Sess. 23 (1953). 

% Hearings Before the Subcommittee on Proposals for Strengthening Tax Ad- 
9 age of the House Committee on Ways and Means, 81st Cong., 2d Sess., at 

% Lipton, supra note 26, at 271. 

*% Murphy, The Privilege Against Self-Incrimination, Proceepines or N.Y.U. 
ELEVENTH ANNUAL INSTITUTE ON FEDERAL TAXATION 737 (1953). 





422 WISCONSIN LAW REVIEW [Vol. 1955 


excerpt from a decision sustaining a conviction for tax evasion is 
typical of comments which may be found in many cases:** 


Much of the evidence tending to support the conviction was 
put in the record by two agents of the Bureau of Internal Reve- 
nue who told of their conversations with the appellant during the 
investigatory stages of the Bureau’s pursuit of him. They re- 
counted statements of the defendant which were highly damaging 
to his defense and undoubtedly influenced the jury greatly. 


The Supreme Court recently took note of the importance of ad- 
missions to the prosecution and also observed that taxpayers may be 
“more concerned with a quick settlement than an honest search for 
the truth’ when confronted with an apparent deficiency.** Where the 
taxpayer’s statements are proved to be false, they are cogent evidence 
of fraudulent intent. Furthermore, under the Supreme Court’s 
decision in United States v. Beacon Brass Co., Inc., the making of such 
false statements may provide the affirmative conduct necessary to 
sustain a conviction for a willful attempt to defeat or evade. 

Taxpayers might be less conversational if they were apprised at 
the outset of the possibility of criminal prosecution. The disposition 
of taxpayers to cooperate, however, is not materially lessened by the 
acquisition of legal representation or by knowledge of the possible 
consequences of the investigation. There is, in the words of a noted 
author, an “undying impression”’ among taxpayers, the accounting 
profession, and general legal practitioners that tender of deficiencies 
and penalties will eliminate the danger of prosecution.*” In fact, 
however, settlement of the civil liability is never undertaken if 
prosecution is contemplated, and a tender by the taxpayer of de- 
ficiencies and penalties will have little bearing, if any, on the recom- 
mendation. Because the agents stress their fact finding function and 
the necessity of determining the tax liability, the taxpayer and his 
representative frequently misinterpret the tenor of the investigation 





3% Davena v. United States, 198 F.2d 230, 231 (9th Cir. 1952). See also, Deme- 
tree v. United States, 207 F.2d 892, 894 (5th Cir. 1953): ‘Unfortunately for the 
defendant’s position . . . his willingness to cooperate with the government agents 
in their many conferences and discussions with him . . . stands strongly in his 
way. For it has placed him in the position of making many statements to which 
the government can and does point as admissions in support of their theory... .” 

36 Holland v. United States, 348 U.S. 121 (1954). The Court also noted that the 
pea may pick and choose from the taxpayer’s statement, relying on the 

avorable portion and throwing aside that which does not bolster its position. In 
United States v. Clark, 123 F. Supp. 608, 616 (S.D. Cal. 1954), Judge Yankwich 
made the following interesting comment: “And herein is the anomaly of the case. 
When the defendant reveals facts, in conversation or through his acts, they are 
either used against him, if unfavorable to him, or discounted, if favorable. And if 
he is silent, his failure to make full disclosure is urged as an admission of guilt.” 

37 Balter, New Developments in Fraud and Negligence, 2 J. Taxation 41 (1955). 
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and furnish incriminating records and information while criminal 
prosecution is still under consideration.* 

In view of the emphasis on deterrence, which minimizes the 
benefits which cooperation might formerly have produced, reliance 
on constitutional rights has become increasingly important.*® Many 
tax lawyers now advise their clients to refuse to furnish records or 
information while prosecution is under consideration unless they are 
reasonably certain that they can readily demonstrate their innocence. 

The sections of the Internal Revenue Code relative to compulsory 
production of testimony and records*® are, of course, subject to 
constitutional limitations.’ The protection against self-incrimination 
by oral testimony, afforded by the Fifth Amendment, is well known.“ 
The impression generally exists, however, even among lawyers, that 
taxpayers may not decline to produce their books and records. This 
impression is probably erroneous.“ Recently, however, the Court of 
Appeals for the Fifth Circuit held that the “required-records’’ doc- 
trine, previously applied only to regulatory legislation,“ was appli- 
cable to records required by the Internal Revenue Code and that 
such records, therefore, were not protected by the Fifth Amendment.“ 





38 Lipton, supra note 26, at 271. 

39 Discussion of the advantages and disadvantages of relying on constitutional 
rights is beyond the scope of this article. See Platt, Cooperation vs. Non-Coopera- 
tion in Tax Fraud Cases, Proceepinc or N.Y.U. TentH ANNUAL INSTITUTE 
on FepeRAL Taxation 1305 (1952); Balter, Should Your Client “Cooperate’’ 
When Charged With Tax Fraud, 29 Taxes 290 (1950). 

40 Int. Rev. Cope of 1954, § 7602. 

41 Mickey, Investigative Powers of the Bureau of Internal Revenue, PRocEEDINGS 
or N.Y.U. TentH ANNUAL INSTITUTE ON FEDERAL TAXATION 685 (1952); 
Gutkin and Beck, Subpoena Powers and the Statute of Limitations, 32 Taxes 389 
(1954). Lipton, Searches and Seizures in Federal Tax Investigations, PROCEEDINGS, 
FourtaH ANNUAL MARQUETTE UNIVERSITY INSTITUTION TAXATION 29 (1954). 

«2 For its application in tax cases, see Matter of Friedman, 104 F. Supp. 419 
(S.D.N.Y. 1952); United States v. Gildea, 54-1 U.S.T.C. Par. 9376 (D. Mass. 
1953 


43 See Internal Revenue Agent v. Sullivan, 287 Fed. 138 (W.D.N.Y. 1923); 
Lisansky v. United States, 31 F.2d 846 (4th Cir. 1929), cert. denied, 279 U.S. 
873 (1929); Nicola v. United States, 72 F.2d 780 (3d Cir. 1934); Hanson v. United 
States, 186 F.2d 61 (8th Cir. 1951); United States v. Lawn, 115 F. Supp. 674 
(S.D.N.Y. 1953); United States v. Vadner, 119 F. Supp. 330 (E.D. Pa. 1954); 
but see Matter of Clarence Wood, 123 F. Supp. 297 (W.D. Ky. 1954). Corpora- 
tions are not protected by the privilege against self-incrimination, and production 
of corporate fake can be compelled even in @ criminal case. Wilson v. United 
States, 221 U.S. 361 (1911). 

“4 See Shapiro v. United States, 335 U.S. 1 (1948). 

4 Falsone v. United States, 205 F.2d 734 (5th Cir. 1953), cert. denied, 346 U.S. 
864 (1953) (upholding compulsory production of records in the hands of an 
accountant on the ground that the taxpayer himself could have been required to 
produce the records). See Meltzer, The Privilege Against Self-Incrimination and 
Required Income Taz Records, 30 Taxes 45 (1952). 

ently, in Beard v. United States, 55-1 U.S.T.C. Par. 9400 (4th Cir. 1955), 
the court intimated, in a criminal tax prosecution, that the required-records 
doctrine applied to income tax records. In contrast to the Beard case and to its 
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EXciusIon or “INVOLUNTARY” EVIDENCE 


Revenue agents ordinarily request information and permission to 
examine records. If the informal request is not honored, authority to 
compel testimony and the production of records will not be exercised 
if prosecution is under consideration; compulsion is avoided to prevent 
possible violation of constitutional rights which might jeopardize 
successful prosecution.** If the taxpayer does not assert his con- 
stitutional rights when information or records are demanded, he will 
be deemed to have waived them and evidence submitted to the agents 
voluntarily will be admissible in a subsequent criminal prosecution.” 
If the evidence has not been surrendered voluntarily, it may be 
excluded by motion to suppress or objection to its admissibility on 


trial.‘ 
Recent attempts to exclude evidence have been predicated upon 


alleged unfair investigative techniques. Some of these cases involve 
claims that evidence was funished in reliance on express or implied 
promises of immunity which were not honored; others charge that 
evidence was obtained under the guise of a routine examination where 
the principal purpose of the investigation was in reality the discovery 
of evidence to support the criminal prosecution. 

In one of the earliest cases, In re Liebster,*® a district court held that 
the taxpayer’s rights under the Fifth Amendment were violated where 
he gave testimony and furnished records in reliance on an implied 
promise that prosecution would not be undertaken. A pre-indictment 


own decision in the Falsone case, the Fifth Circuit said recently that “compulsory 
production of a taxpayer’s books and records for the purpose of use in a criminal 
prosecution would be violative of constitutional protection against self-incrimina- 
tion.”” Blumberg v. United States, 55-1 U.S.T.C. Par. 9437 (5th Cir. 1955). 

Lipton, supra note 26, at 264. Whether or not surrender pursuant to a revenue 
agent’s summons would be considered voluntary is not clear, but the Internal 
Revenue Service does not risk the possibility that compliance would be regarded 
as involuntary. In United States v. American Stevedores, Inc., 54-2 U.S.T.C. 
Par. 9465, 16 F.R.D. 164 (S.D.N.Y. 1954), the court held that surrender of 
records pursuant to a grand jury subpoena was not voluntary, as contended by 
the government. One authority states, however, that the taxpayer “must refuse 
to surrender his books and records in response to the legal process.” BALTER, 
FRAUD UNDER FEDERAL Tax Law, 171-72 (2d ed. 1953). 

47 Morris v. United States, 12 F.2d 727 (9th Cir. 1926); Lisansky v. United 
States, 31 F.2d 846 (4th Cir. 1929); Nicola v. United States, 72 F.2d 780 (3rd 
Cir. 1934); Hanson v. United States, 186 F.2d 61 (8th Cir. 1950); Himmelfarb 
v. United States, 175 F.2d 924 (9th Cir. 1949). cert. denied, 338 U.S. 860 (1949); 
Benetti v. United States, 97 F.2d 263 (9th Cir. 1938); Montgomery v. United 
States, 203 F.2d 887 (5th Cir. 1953); Sasser v. United States, 208 F.2d 535 (5th 
Cir. 1953); United States v. Burdick, 214 F.2d 768 (3rd Cir. 1954), remanded, 
348 U.S. 905 (1955); Bateman v. United States, 212 F.2d 61 (9th Cir. 1954); 
Vioutis v. United States, 55-1 U.S.T.C. Par. 9262 (5th Cir. 1955), Blumberg v. 
United States, supra note 45. 

48 In re Liebster, 91 F. Supp. 814 (E.D. Pa. 1950); United States v. Guerrina, 
112 F. Supp. 126 (E.D. Pa. 1953); Smith v. United States, 348 U.S. 147 (1954). 

4991 F. Supp. 814 (E.D. Pa. 1950). 
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motion to suppress was granted. Conflicting conclusions have been 
reached in subsequent cases. The Courts of Appeals for the First and 
Second Circuits have held that similar allegations raise a question 
of admissibility of evidence only, which should be determined at 
the trial of the general issue.5° The Court of Appeals for the Sixth 
Circuit, however, has held that a ‘meritorious issue” involving the 
privilege against self-incrimination is presented and should be 
decided on a motion to suppress.” 

The Supreme Court considered a similar issue in Smith v. United 
States.5? The defendant had objected to admission of a net worth 
statement, contending that it was funished pursuant to an under- 
standing between his accountant and the government agent that the 
case would be closed if the deficiencies disclosed were paid. The issue 
had been raised originally on a pre-trial motion to suppress, which 
was denied. At the trial, the district court submitted the issue to the 
jury with the instruction that the statement, and all evidence ob- 
tained through it, should be disregarded if trickery, fraud, or deceit 
had been practiced by the revenue agent. The Supreme Court held 
that the issue had been properly submitted to the jury. 

In Montgomery v. United States the taxpayer was not informed 
that the investigation involved possible criminal liability and he was 
not advised by the special agent of his constitutional rights. The 
court of appeals held that these circumstances were not sufficient to 
exclude the taxpayer’s admissions as “‘involuntary,’”’ but merely went 
to the weight and credibility of the evidence thus obtained. In 





5° Centracchio v. Garrity, 198 F.2d 382 (1st Cir. 1952), cert. denied, 344 U.S. 
866 (1952); Chieftain Pontiac Corporation v. Julian, 209 F.2d 657 (1st Cir. 
1954); Lapides v. United States, 215 F.2d 253 (2d Cir. 1954). 

51 Biggs v. United States, No. 11,904, 6th Cir., unreported memorandum 
entered February 19, 1954. In White v. United States, 194 F.2d 215 (5th Cir. 
1952), cert. denied, 343 U.S. 930 (1952), the court indicated that a violation of 
constitutional rights would be involved if incriminating statements were obtained 
through an express promise of immunity. 

52 348 U.S. 147 (1954). 

53 203 F.2d 887 (Sth Cir. 1953). 

5 Montgomery was acquitted on a second trial, the case having been reversed 
on other grounds. The trial court charged the jury that they were not to consider 
evidence submitted in reliance on representations that the agents were only as- 
certaining the defendant’s civil liability and that there wouid be no prosecution. 
United States v. Montgomery, 54-1 U.S.T.C. Par. 9247 (N.D. Tex. 1954). 

In Blumberg v. United States, 55-1 U.S.T.C. Par. 9437 (5th Cir. 1955) the 
district court refused to exclude evidence from the defendant’s books and records 
and refused to submit to the jury the issue as to whether they were obtained from 
the defendant in violation of his constitutional rights. The court of appeals 
upheld these rulings. Since there was no representation to the defendant that the 
information was sought only for civil purposes, the court of appeals held that there 
was no obligation on the part of the agents to inform the defendant “that the 
matters inquired about might be used in a criminal proceeding. . . .” 
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contrast to this holding, the district court, in United States v. Guer- 
rina,® originally suppressed evidence obtained by agents who had 
not warned the taxpayer of his constitutional rights. The investigation 
had been initiated by a revenue agent; he was joined by a special 
agent of the Intelligence Division, who was introduced only by name. 
The court held that the defendant’s rights under the Fourth and 
Fifth Amendments had been violated. It criticized the investigative 
procedure as a “‘search for criminal purposes . . . under the guise of an 
examination for purely civil purposes,’’ and found that Guerrina had 
been induced to consent to the examination of his records under a 
misapprehension of the true facts. Accordingly, his consent was in- 
effective and the search unreasonable and therefore unlawful. 

The Guerrina decision was modified recently following reargument.*” 
In its latest opinion, the court held that the question of the taxpayer’s 
consent should not be determined “‘preliminarily as a matter of law,”’ 
but as a question of fact by the jury. Citing the Montgomery case and 
a subsequent Third Circuit decision, the district court said that the 
circumstances of the investigation and the failure to warn the de- 
fendant of his constitutional rights were matters which went only to 
the weight and credibility of the evidence, not to its admissibility. 

The Guerrina case now rejects the thesis, which the court had 
earlier embraced, that concealment of the true purpose of an investi- 
gation may negative an apparent waiver of constitutional rights. 
The original opinion evidenced a realistic appraisal of the investiga- 
tive processes in tax fraud cases. Its reasoning had been rejected by 
one district court®* but seemingly approved in other cases.*° Regard- 

5§ 112 F. Supp. 126 (E.D. Pa. 1953). For a discussion of the Guerrina case, see 


Roberts, Tax Investigations—Rightis of Taxpayers, 39 Iowa L. Rev. 462 (1954); 
Lipton, supra note 26, at 272. 

% The court also found that the taxpayer had not consented to the inspection 
of records which were removed by the agents from a filing cabinet, to which they 
had not been given access, nya: taxpayer’s absence. 

87 55-1 U.S.T.C. Par. 9143 (E Pa. 1955). The court refused to modify the 
portion of the decision discussed in note 56. 

58 United States v. Burdick, 214 F.2d 768 (3rd Cir. 1954). 

59 In United States v. Wolrich, 119 F. Supp. 538 (S.D.N.Y. 1954), the court 
said that it could not accept the defendant’s reasoning or that of the court in the 
Guerrina case. A motion to suppress was denied where the defendant established 
only that the revenue agent had represented that the investigation was a “routine 
audit.” The record disclosed, however, that a special agent, having learned 
independently that the defendant had cashed large checks, requested a revenue 
agent to audit the defendant’s books to determine whether ‘the proceeds of these 
checks had been recorded. The trial resulted in a disagreement of the jury, and 
the defendant then renewed his motion to suppress. Based on evidence developed 
at the trial that a “joint investigation’ was undertaken only where there are 
indications of fraud, the court stated that it could no longer conclude that the 
investigation was “routine” and ordered a hearing to determine whether the 
examination of the defendant’s books and records was obtained by fraud. United 
States v. Wolrich, 55-1 U.S.T.C. Par. 9237 (S.D.N.Y. 1955 
6° United States v. Lipshitz, 117 F. Supp. 466 (E.D.N. Y. 1954), (holding that 
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less of the correctness of the holding, the first opinion undoubtedly had 
a moderating effect on investigative techniques which may survive 
its repudiation. 

PRIVILEGED COMMUNICATIONS 


The protection afforded by the attorney-client privilege, which 
prohibits disclosure by the attorney of confidential communications 
from his client, has been particularly significant in tax fraud cases.*! 
The danger of disclosing information to accountants is apparent from 
the many proceedings wherein the government has employed their 
testimony to prove admissions by taxpayers.® Current controversies 
in this area concern the availability of the privilege where the rep- 
resentative is both lawyer and accountant and the protection afforded 
communications to an accountant engaged by an attorney.® 

The fact that an attorney incidentally performs accounting work 
should not remove the privilege. It will not be recognized, however, 
where the witness was engaged primarily to render accounting 
services, since the privilege applies only where legal advice is sought 
from an attorney.® In Olender v. United States®* a taxpayer under 
investigation by revenue agents engaged a member of an accounting 
firm who was both lawyer and certified public accountant. In up- 
holding the admission of his testimony at the trial, over objections 
based on the attorney-client privilege, the court of appeals held 
that the witness had been engaged to render accounting services— 
preparation of net worth statements and an income tax return— 
and had not been hired as an attorney.*” 





defendant was entitled to a hearing on allegations in support of a motion to 
suppress where a revenue agent, working under the direction of a special agent, 
spent several months examining defendant’s records); United States v. Manno, 
118 F. Supp. 511 (N.D. Ill. 1954) (similar holding; apparently no showing, how- 
ever, that revenue agent was working under instruction of special agent). 

61 See Lipton, Privileged Communications, ProcEFpINGSs OF N.Y.U. THIRTEENTH 
ANNUAL INSTITUTE ON FEDERAL TAXATION 955 (1955). 

8 See, e.g., Himmelfarb v. United States, 175 F.2d 924 (9th Cir. 1949); Gariepy 
v. United States, 189 F.2d 459 (6th Cir. 1951); Donnelly v. United States, 201 
F.2d 826 (9th Cir. 1953) ; Falsone v. United States, 205 F.2d 734 (5th Cir. 1953), 
cert. denied, 346 U.S. 864 (1953); United States v. Levine, 1955-1 U.S.T.C. Par. 
9321 (D. Mass. 1955). 

83 Lipton, supra note 61; Lourie and Cutler, Lawyer’s Engagement of Account- 
ant in a Federal Tax Fraud Case, 10 Tax L. Rev. 227 (1955); Note, How to Prevent 
a" Knowledge From Being Used Against Client, 2 J. Taxation 156 

1955). 

& In re Fisher, 51 F.2d 424 (S.D.N.Y. 1931); United States v. Chin Lim Mow, 

2 ——— 433 (N.D. Calif. 1952); Olender v. United States, 210 F.2d 795 (9th 
Mir. 1954). 

6 § Wiamork, EvipENcE § 2294 (3d ed. 1940). 

% 210 F.2d 795 (9th Cir. 1954). 

67 On the applicability of privilege to communications in connection with 
ay of income tax returns, compare Allen Sanford Gottlieb, 12 CCH 
in Ct. aa 939 (1953), with Clayton v. Canida, 223 S.W.2d 264 (Tex. Civ. 

pp. 1949). 
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The services of an accountant may be very helpful to the attorney, 
particularly in net worth cases. The benefits of accounting assistance 
may be outweighed, however, by the potential danger to the client 
if the accountant’s working papers® are subject to government 
subpoena and if he may be compelled to testify to admissions by the 
taxpayer. Attempting to bring communications to the accountant 
within the attorney-client privilege, on the theory that the account- 
ant is acting as the attorney’s agent, it has been the practice recently 
for the attorney, rather than the taxpayer, to engage the account- 
ant.*® In Himmelfarb v. United States,”° however, an accountant who 
had been so employed was compelled to testify concerning a net 
worth statement he had prepared and disclosures made by the de- 
fendants. The court of appeals held that the accountant was not 
‘indispensable’ and that communications in his presence were not 
privileged. Disclosures to the accountant outside the presence of the 
defendants were not privileged either, the court held, since the de- 
fendants had impliedly authorized their attorney to make them.”! 

The Himmelfarb case has been criticized by commentators in the 
tax field, who feel that the decision deprives taxpayers of effective 
representation.”* A contrary holding might have been based on a 
persuasive English case, Walsham v. Stainton.” The latter case 
upheld privilege where a solicitor, in preparation for litigation, em- 
ployed an accountant to prepare reports from his client’s books. 
Moreover, analogous cases in other fields support the extension of the 
attorney-client privilege to experts employed by attorneys.” 

Recently, a district court refused to dismiss an indictment where 
an accountant, who was retained by the defendant’s attorney, had 
been summoned by the investigating agents to produce his work 
papers and notes.* The accountant had protested this action, but 
produced his papers when ordered to do so by the agents. The motion 
to dismiss was based on the contention that the production of the 





68 In absence of agreement to the contrary, an accountant’s working papers 
are his property and the client may not compel their surrender. Ipswich Mills v. 
Dillon, 260 Mass. 453, 157 N.E. 604 (1927). 

6° Lipton, supra note 61, at 966. 

7175 F.2d 924 (9th Cir. 1949), cert. denied, 338 U.S. 860 (1949). Accord: 
Gariepy v. United States, 189 F.2d 459 (6th Cir. 1951). 

1 The court might also have been justified in concluding that the taxpayer had 
authorized disclosures to be made to the investigating agents; if so, the communi- 
cations were not privileged because not intended to be confidential. Cf. Banks v. 
United States, 204 F.2d 666 (8th Cir. 1953), remanded, 348 U.S. 905 (1953). 

7 Lourie and Cutler, supra note 63, at 233; Mickey, supra note 41, at 692. 

732 Hem. & M. 1, 71 Eng. Rep. 357 (1863). 

™ See cases cited and discussed, Lipton, supra note 61, at 969; Lourie and 
Cutler, supra note 63, at 230-32. 

™= United States v. Levine, 1955-1 U.S.T.C. Par. 9321 (D. Mass. 1955). 
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accountant’s work papers and notes amounted to a violation of the 
defendant’s rights to the effective assistance of counsel under the 
Sixth Amendment. In denying the motion, the court said: 


Assuming, however, that defendant had a constitutional right 
not to have these documents produced, and that failure of counsel 
to utilize all available means to prevent their production [2.e., 
requiring the agents to get a court order] was not a waiver of 
defendant’s right, it still does not appear that the facts justify a 
dismissal of the indictments . . . . defendant does not contend 
that any of these papers were themselves presented to the grand 
jury, and .. . he nowhere alleges that there was not sufficient 
independent evidence before the grand jury to justify the indict- 
ments... . The defendant’s rights can be adequately protected 
by the suppression of the evidence illegally obtained and other 
evidence which is the fruit of the illegal conduct of the agents.” 


Although reason and authority warrant the belief that the courts 
will eventually recognize privilege where the accountant is engaged 
by an attorney, it is doubtful that privilege will be established 
generally for communications between accountant and client in tax 
matters. Since the services rendered by an accountant representing a 
taxpayer before the Treasury Department are similar to those of an 
attorney-at-law, the need for the protection afforded by the privilege 
exists.” There are indications, however, that the courts believe that 
the interests of the public are not served effectively by tax specialists 
who are not members of the bar.’”* It is unlikely, therefore, that the 
courts will encourage such representation by creating a privilege for 
communications between taxpayer and accountant. 


Net WortH DETERMINATIONS 


Ordinarily, deficiencies are determined by adjusting items of gross 
income or by disallowing deductions claimed by the taxpayer. The 
net worth method, on the other hand, reconstructs income, using the 
accounting formula that an increase in net worth plus nondeductible 
expenditures, minus nontaxable receipts, equals taxable income. 
If the yearly net worth increases are not accounted for by reported 
income and nontaxable receipts, such as loans or inheritances, the 
discrepancy is presumed to be current unreported income and de- 





mb Ibid. 

% Professor Wigmore has urged that privilege be extended to agents licensed to 
practice before administrative tribunals or agencies. WiGMORE, op cit.. supra 
note 65, § 2300(a). 

™ See, e.g., Gardner v. Conway, 234 Minn. 468, 48 N.W.2d 788 (1951). For a 
different viewpoint, see Griswold, We Can Stop the Lawyer-Accountant Conflict 
Over Tax Practice Now: Four Recommendations, 2 J. Taxation 130 (1955). 
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ficiencies are determined accordingly.”” The net worth technique has 
been an important weapon in the government’s drive against tax 
evaders. It has been used extensively in determining deficiencies in 
civil fraud cases and, contrary to previous practice, now frequently 
furnishes the sole proof of an understatement of income in criminal 
prosecutions.”® 

The net worth method accurately reconstructs income provided all 
pertinent facts are ascertainable and the statements are consistent 
with the method of accounting employed.’® The taxpayer may have 
difficulty, however, in recalling or establishing ownership of visible 
assets, such as real estate or securities. Moreover, if he had cash on 
hand, he may find it impossible to establish the amount thereof. As a 
result, the conversion of assets properly includable in opening net 
worth may erroneously be determined to represent an increase in net 
worth. Even though the total discrepancy between the net worth 
increase and reported income does represent unreported taxable 
income, it may be difficult or impossible to apportion the unreported 
income to the year or years in which it was in fact realized.*° 

Many practitioners have contended that use of the net worth 
method is proper only where the taxpayer’s books and records are 
inadequate.*! They claimed that a change in method of accounting is 
involved, and that such change is authorized only if the taxpayer had 
no regular method of accounting or if the method employed does not 
clearly reflect income.*? The Tax Court had seemingly adopted this 
position in civil cases,** and several court of appeals decisions held 
similarly in criminal cases, though none reversed convictions on 





™ Gordon, The Use of Net Worth as a Basis for Civil Liability, ProceEDINGs 
or N.Y.U. Eteventn ANNUAL INSTITUTE ON FEDERAL TaxaTION 799 (1953); 
Byer, The Net Worth Technique for Determining Income, ProceEepiINnGs oF N.Y.U. 
THIRTEENTH ANNUAL INSTITUTE ON FEDERAL TAXATION 1055 (1955). 

78 Avakian, The Net Worth Method of Establishing Fraud, ProceEDINGsS OF 
N.Y.U. Ereventa ANNUAL INSTITUTE ON FEDERAL TaxaTION 707 (1953). 

7 The net worth of a taxpayer on the cash basis should not, for example 
reflect business receivables and payables, whereas such items are necessary to 
determine net income of a taxpayer on the accrual basis. 

80 “The limitations of the increase in net worth method are well known. Often 
it results in an inaccurate statement of income or the placing of income in the 
wrong year and, at best, it yields only an approximation.”’ Thomas A. Talley, 
20 T. C. 715, 720 (1953). 

8! Avakian, supra note 78, at 711; Burns and Rachlin, How to Defend Net 
Worth Cases, 32 Taxes 537, 540 (1954); cf. Doyle, Limitations on the Use of the 
Net Worth Method in Fraud Cases, FourtH ANNUAL TULANE Tax INSTITUTE 
493, 507 (1955). 

82 Inv. Rev. Cope of 1939, § 41; Int. Rev. Cope of 1954, § 446. 

83 James Q. Whittemore, 7 CCH Tax Ct. Mem. 845 (1948); Murray Glackman, 
10 CCH Tax Ct. Mem. 1132 (1951); Thomas A. Talley, 20 T.C. 715 (1953). 
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those grounds. In Holland v. United States, however, the Supreme 
Court summarily rejected this view, holding that the net worth 
technique is not a method of accounting and that Congress had not 
intended to preclude the Commissioner from looking “beyond the 
self-serving declarations in a taxpayer’s books.’’** The Tax Court has 
reached the same conclusion,*’ stating that the net worth computa- 
tions may provide ‘‘cogent evidence that there is unreported income 
or that the books and records are inadequate, inaccurate, or false.’’** 

Use of the net worth method in criminal cases has been criticized 
on the grounds that the prosecution relies upon assumptions rather 
than proof and that the defendant is obliged to prove his innocence.*® 
These charges, and doubts expressed by several appellate courts,®° 
induced the Supreme Court to grant certiorari in four cases.*! The 
leading opinion was that promulgated in Holland v. United States,** 
wherein the Court recognized that the net worth method involved 
“something more than the ordinary use of circumstantial evidence”’ 
and that it was “fraught with danger for the innocent.’’ The Court 
reviewed at length what it described as “pitfalls’’ inherent in the 
method, but concluded, nevertheless, that they did not foreclose its 
use. Stating that great care and restraint should be exercised, the 
Court issued the following warning :* 


* Remmer v. United States, 205 F.2d 277 (9th Cir. 1953), remanded on another 
issue, 347 U.S. 227 (1954); United States v. Williams, 208 F.2d 437 (8rd Cir. 
1953); Sasser v. United States, 208 F.2d 535 (5th Cir. 1953); Bell v. United States, 
185 F.2d 302 (4th Cir. 1950), cert. denied, 340 U.S. 930 (1951). Some district 
courts had expressly accepted the taxpayer’s contentions on this issue. United 
States v. Riganto, 121 F. Supp. 158 (ED. Va. 1954); United States v. Clark, 123 
F. Supp. 608 (S.D. Cal. 1954). 

8 348 U.S. 121 (1954). - 

8 Td. at 132. 

87 Morris Lipsitz, 21 T.C. 917 (1954); Michael Potson, 22 T.C. No. 111 (1954); 
oy of W. D. Bartlett, 22 T.C. No. 151 (1954); H. A. Hurley, 22 T.C. No. 157 

1954). 

88 Morris Lipsitz, 21 T.C. 917 (1954). 

89 Avakian, Net Worth Method of Computing Income—Burden of Proof, 39 
A.B.A.J. 251 (1953); Burns and Rachlin, supra note 81. 

%° The tendency of the courts to shift the burden of proof to the defendant, 
under the guise of ‘burden of explanation,” was criticized in United States v. 
Caserta, 199 F.2d 905 (3rd Cir. 1952) and Demetree v. United States, 207 F.2d 
892 (5th Cir. 1954). 

*! Certiorari was granted on June 7, 1954. Less than two months after the Court 
heard arguments in these cases, opinions were promulgated on December 6, 1954, 
as follows: Holland v. United States, 348 U.S. 121; Friedberg v. United States, 
348 U.S. 142; Smith v. United States, 348 U.S. 147; United States v. Calderon, 
348 U.S. 160. On January 10, 1955, the Supreme Court granted certiorari in ten 
cases and remanded them so that the courts of appeals could reexamine their 
previous decisions in relation to the opinions in the above cited cases. For cita- 
tions, see 55-1 U.S.T.C. Pars. 9139 and 9140. 


$2 348 U.S. 121 (1954). 
% Td. at 129. 
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Trial courts should approach these cases in the full realization 
that the taxpayer may be ensnared in a system which, though 
difficult for the prosecution to utilize, is equally hard for the de- 
fendant to refute. Charges should be especially clear, including, 
in addition to the formal instructions, a summary of the nature of 
the net worth method, the assumptions on which it rests, and the 
inferences available both for and against the accused. Appellate 
courts should review the cases, bearing constantly in mind the 
difficulties that arise when circumstantial evidence as to guilt is 
the chief weapon of a method that is itself only an approximation. 


In the Holland case, the Court said that opening net worth, which 
is crucial in proving an understatement of income, must be established 
with “reasonable certainty.’’** The Court did not elaborate on this 
requirement, but stated that the cogency of the government’s proof 
depends upon its “effective negation of reasonable explanations by 
the taxpayer inconsistent with guilt.’”’ If the government fails to 
show that it has investigated leads reasonably susceptible of being 
checked, the Court indicated, the trial judge may consider them as 
true and direct a verdict for the defendant. Apparently, though the 
opinion does not so specifically state, the jury may infer that the 
government has credited the defendant with all the assets he owned 
at the starting point unless he claimed ownership of additional assets 
and supplied the investigators with explanations concerning the ac- 
quisition of any questioned items, such as cash on hand. If this inter- 
pretation is correct, the Holland case has in effect cast upon the tax- 
payer the duty of providing the investigators with a statement of all 
his assets at the starting point. 

If opening net worth has been established with sufficient certainty, 
it may be assumed that all subsequent expenditures and increases 
in net worth are from current sources. It may not be assumed, how- 
ever, that the current sources are taxable income unless the govern- 
ment has eliminated all possible nontaxable sources, such as loans, 
gifts, or inheritances. The necessity of such proof to support acon- 
viction in net worth cases had been indicated by several appellate 





* In United States v. Fenwick, 177 F.2d 488 (7th Cir. 1949), a conviction was 
reversed where the record indicated that there was “uncertainty as to whether 
all the assets of defendant’’ were included in the opening net worth. Bryan v. 
United States, 175 F.2d 223 (5th Cir. 1949), aff’d on another point, 338 U.S. 552 
(1950), held similarly. Other courts, however, have held it is sufficient if the 
government’s investigation as to the taxpayer’s assets was as full and complete as 
it could be reasonably required to make. a McFee v. United States, 206 F.2d 872 
(9th Cir. 1953), rema , 348 U.S. 905 (1955). For a discussion of the “reasonable 
hypothesis rule,”’ and its application to net worth prosecutions, see Rothwacks, 
Indirect Proof of Income, A.B.A. SymPpostuM ON Paccssuns in Tax Fravup 
Cases 47, 63 (1951). 

% Holland v. United States, 348 U. S. 121 (1954). 
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court decisions.** In the Holland case, however, the Supreme Court 
held that proof of a “likely source’ of taxable income, from which the 
jury could reasonably find that the net worth increases derived, 
would suffice.*” The government must check leads furnished by the 
taxpayer, the Court stated, but it need not negate every possible 
source of nontaxable income, since those are matters peculiarly 
within the knowledge of the defendant and are as “unlikely” as 
they are difficult to disprove.** 

Notwithstanding the pronouncement that the settled standards of 
criminal law are applicable and that the government must prove 
every element of the offense beyond a reasonable doubt, it is apparent 
that the Supreme Court has greatly eased the government’s burden 
of proof in net worth prosecutions. The Court frankly admitted that 
the net worth method required assumptions, among which was the 
“equation of unexplained net worth increases with unreported taxable 
income.” It should, accordingly, have imposed upon the prosecution 
the duty of negativing all circumstances which might destroy the 
validity of that assumption.” 

The requirement that the prosecution negative leads supplied by 
the defendant during the investigation was hailed by the Supreme 
Court as eliminating the defendant’s dilemma of being forced, by the 
risk of an adverse verdict, to come forward at the trial to substantiate 
these leads. The Court said, in effect, that the defendant need not 
prove his innocence at the trial if he has attempted to do so during 
the investigation and the government has failed to disprove his 
contentions as part of its prima facie case. The taxpayer who has 
% Ford v. United States, 210 F.2d 313 (5th Cir. 1954); Caserta v. United States, 


199 F.2d 905 (3d Cir. 1952); Olender v. United States, 210 F.2d 795 (9th Cir. 
19 





54). 

97 In the Holland case, such evidence was supplied by proof that the defendants’ 
business was capable of producing income in a quantity sufficient to account for 
the net worth increases. 

%8 Cf. United States v. Buchalter, 88 F.2d 625, 626 (2d Cir. 1937): “Difficulty of 
proof is no substitute for actuality of proof... .” 

%° The government, in the Holland case, had effectively negatived nontaxable 
receipts as the source of the net worth increases by evidence that the taxpayers 
contended during the investigation that the investments were made from assets 
owned at the beginning of the prosecution period. This explanation implicitly 
refuted the possibility that the net worth increases were attributable to non- 
taxable receipts. If the taxpayers had remained silent during the investigation, 
sage evaluation of the government’s burden of proof would, it is submitted, 

ave required that the government, by proof beyond a reasonable doubt, establish 
opening net worth and negative the possibility of nontaxable receipts. 

Notwithstanding the language in the Holland case, a recent decision states: 
“Tt is elementary that there are sources of funds that make their receipt nontaxable 
to the recipient. The Government, in providing its prima facie case must therefore 
exclude such sources of available funds by affirmative evidence.” Dupree v. 
United States, 55-1 U.S.T.C. Par. 9169 (5th Cir. 1955). 

1 Avahian, supra note 78, at 732. 

















434 WISCONSIN LAW REVIEW [Vol. 1955 


remained silent during the investigation, and who has made no ad- 
missions concerning opening net worth or nontaxable receipts, ap- 
parently will be obliged to prove his innocence. 


CoRROBORATION Or Net WortH ADMISSIONS 


During the early stages of the investigation, before the taxpayer 
becomes aware of the significance of the inquiries, the agents usually 
seek admissions negativing the existence of cash on hand at the be- 
ginning of the period and the receipt of nontaxable funds during the 
years in question.’°° Subsequently, net worth statements may be 
furnished by the taxpayer, thus providing the government with 
proof of unreported income which might otherwise be unobtainable. 

Admissions made after the commission of the crime will be accorded 
no probative force unless they are corroborated by independent 
evidence of the corpus delicti.1°' Under the majority rule, the cor- 
roborating evidence need not in itself establish the commission of a 
crime; it is sufficient if such evidence, considered with the confession 
or admission, establishes the crime beyond a reasonable doubt.!” 
In Smith v. United States'* the Supreme Court held that corrobora- 
tion of admissions is required in a tax evasion prosecution.’ The 
negative implications of opening net worth admissions form the basis 
for the government’s charge, the Court said, and should not go un- 
corroborated.!® Such corroboration could be provided by evidence 
tending to show that the defendant had willfully understated his 
taxable income: (1) by substantiating opening net worth directly, 
where that figure, together with the remainder of the net worth 
computations, establishes a consistent understatement of income, 
from which the jury could infer willfullness; or (2) by evidence 
concerning the defendant’s conduct during the prosecution period 
which tends to establish commission of the crime. 

101 7 WIGMORE, ep cit. supra note 65, § 2036; Warzower v. United States, 312 


joe 342 (1941). The corroboration requirement originally applied only to con- 
essions. 

12 For the application of this principle in tax cases, see Wiggins v. United 
States, 64 F.2d 950 (9th Cir. 1933), cert. denied, 290 U.S. 657 (1933); Bell v. 
United States, 185 F.2d 302 (4th Cir. 1950), cert. denied, 340 U.S. 930 (1951); 
Davena v. United States, 198 F.2d 230 (9th Cir. 1952); McFee v. United States, 
206 F.2d 872 (9th Cir. 1953), remanded, 348 U.S. 905 (1955); but see United States 
v. Fenwick, 177 F.2d 488 (7th Cir. 1949). 

103 348 U.S. 147 (1954). 

104 Since tax evasion does not involve a tangible injury which can be isolated as 
the corpus delicti, the Supreme Court expressed doubts concerning the necessity 
of corroboration. 

106 Admissions which require corroboration, according to the decision, are those 
which are made “after the fact to an official charged with investigating the 
possibility of wrongdoing, and . . . [which embrace] an element vital to the Gov- 
ernment’s case.”” 348 U.S. 147, 155 (1954). 
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In the Smith case, the Court held that the defendant’s opening 
net worth was corroborated directly by proof of his unproductive 
economic activities and income reported in prior years. This evidence 
tended to show that the defendant owned no assets at the starting 
point in excess of those attributed to him by the government, the 
Court indicated. In United States v. Calderon,’® on the other hand, 
evidence concerning the defendant’s prior financial history was con- 
sidered too remote to corroborate his admissions relative to cash on 
hand. In both cases, however, the Supreme Court held that the 
necessary corroboration was supplied by evidence disclosing expendi- 
tures and net worth increases greatly at variance with reported in- 
come during the prosecution period.’ The Court said that such 
evidence might not suffice to support a conviction “without evidence 
of a starting point,’’ but held that it did tend to establish the offense, 
stating :'° 


We cannot say that there is so little relation between expenditures 
and income that the Government’s proof of expenditures far in 
excess of reported income, coupled with proof of a business pro- 
ducing unrecorded amounts of income, fails to corroborate the 
charge that petitioner’s earnings during the prosecution years 
exceeded his declared income. 


Since proof of unreported income in a net worth case depends on 
establishment of the opening net worth, thereby excluding prior 
accumulations as the source of the expenditures, it seems illogical to 
hold that admissions concerning opening net worth can in any manner 
be corroborated by evidence of expenditures during the prosecution 
period.’ Moreover, though the Court’s holding applies only to the 
corroboration question, the quoted language is susceptible of broader 
interpretation and may encourage prosecutions based on the expendi- 
tures method where the government has no firm starting point for a 
net worth prosecution.'!° 


1% 348 U.S. 160 (1954). 

107 In this connection, both decisions relied in part on the fact that the defend- 
ants did not have adequate records, but it is believed that the Court would have 
en the same conclusion even if ostensibly adequate records had been avail- 
able. 

108 Smith v. United States, 348 U.S. 147, 159 (1954). 

109 “Tf there is no established figure showing the source from which expenditures 
during the year can be made, or the complete lack of such a source, then there is 
no relevance to proof of expenditures during the year, no matter how large they 
may be.’”’ Dupree v. United States, 55-1 U.S.T.C. Par. 9169 (5th Cir. 1955). 

1° In the Dupree case the court held, however, that proof of a starting point 
was necessary in @ case prosecuted on the “available funds and expenditures 
method of proof.” See Blackburn, Arbitrary Methods of Income Determina- 
tion, 30 Taxes 905 (1952); Rothwacks, Criminal Tax Prosecutions, Procrerp- 
mes ¥ N.Y.U. E1autaH ANNUAL INSTITUTE ON FEDERAL TAXATION 252, 258 
1 a 
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BurpDEN OF Proor: ADDITIONAL PROBLEMS 


The complaint that the defendant is required to prove his innocence 
has not been confined to net worth cases. In the specific adjustment 
cases, the issue is illustrated by the recent decision in United States 
v. Bender." The government proved that the defendant had receipts 
from the sale of syrup far in excess of his reported gross income 
from that source. The defendant rested without introducing any 
evidence and moved for a directed verdict. He contended that the 
prosecution had not proved that there was a tax due, since it had 
not established the absence of any compensating deductions or 
exclusions. The court of appeals held that the government had 
satisfied its burden; if the defendant had additional costs or ex- 
penses offsetting the unreported income, the burden was upon 
him to prove them as part of his defense.'"* This ruling did not shift 
the burden of proof, the court said, but only shifted the burden of 
going forward with the evidence. 

The holding that a prima facie case is established by a mere show- 
ing that the defendant failed to report a portion of his receipts seems 
erroneous; proof of that fact alone does not establish that net income 
was understated."* At the very least, the government should be 
required to show the deductions claimed by the defendant on his tax 
returns and disclosed by his records. Such evidence, and proof that 
the investigation did not reveal any unclaimed deductions, might 
suffice to establish a prima facie case. If the defendant claimed addi- 
tional deductions during the investigation and the government’s evi- 
dence does not preclude that possibility, or if cross-examination of 
the government witnesses tends to establish the existence of such 
deductions, there may be a serious question as to whether the govern- 
ment has met its burden of proof. 





11 55-1 U.S.T.C. Par. 9142 (7th Cir. 1955) cert. denied, May 9, 1955. 

12 Accord: United States v. Zimmerman, 108 F.2d 370 (7th Cir. 1939); United 
States v. Hornstein, 176 F.2d 217 (7th Cir. 1949); United States v. Smith, 206 
F.2d 905 (3rd Cir. 1953); United States v. Link, 202 F.2d 592 (3rd Cir. 1953); 
Clark v. United States, 211 F.2d 100 (8th Cir. 1954), cert. denied, 348 U.S. 911 
(1955); United States v. Stayback, 212 F.2d 313 (3d Cir. 1954), cert. denied, 
348 U.S. 911 (1955). 

113 The court stated that the government is aided by the presumption that the 
deductions claimed by a taxpayer in his returns are all that exist. This presump- 
tion is of doubtful validity, at least where the evidence shows that the taxpayer 
engaged in large cash transactions and might be unable to substantiate his cash 
expenditures. 

14 Tn H. J. Feinberg & Company, Inc., 9 CCH Tax Ct. Mem. 776 (1950), the 
Commissioner proved only that the taxpayer failed to report certain sales in its 
returns. Fraud penalties were rejected, though the deficiencies were approved, 
because the government failed to prove that the taxpayer realized a gain from the 
sales or that it overstated its cost of goods sold. 
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The burden of proving fraud is placed upon the Commissioner by 
statute in proceedings before the Tax Court.!* There is no statute, 
however, applicable to suits for the recovery of fraud penalties in 
the district courts or Court of Claims. It has always been the govern- 
ment’s position that the taxpayer must establish the absence of fraud 
in such actions,'"* but the courts have generally held that the govern- 
ment has the burden on the fraud issue.’!” Recently, the Court of 
Appeals for the Ninth Circuit reversed a decision wherein the district 
court concluded that the plaintiffs had failed to establish that the 
understatement of income was not due to fraud."* Although the 
plaintiff is obliged to allege ‘‘no fraud”’ in order to state a cause of 
action, the court of appeals held that he need not prove that negative 
allegation. Since the prima facie validity of the Commissioner’s 
determination does not extend to his finding of fraud, the court held 
that the government was obliged to establish fraud affirmatively. 

In Tax Court proceedings, the taxpayer has the burden of proof 
with respect to the deficiencies, but the Commissioner must establish 
fraud by clear and convincing evidence to support the imposition of 
the penalty. The dual aspect of the burden of proof in civil cases has 
resulted in considerable confusion.'® 


To sustain his burden of proving fraud, the Commissioner must 
establish two elements: an understatement of income and intent to 
evade tax. A finding that income was understated, based solely on 
the taxpayer’s failure to overcome the presumptive correctness 
attaching to the Commissioner’s determination of deficiencies, should 
not suffice to affirmatively establish the understatement on the fraud 
issue.!2° In many cases, however, the taxpayer’s failure to prove that 
income was not understated has been erroneously accepted as con- 
clusive of the alleged understatement. There are very few decisions 
which reject fraud penalties for failure to prove an understatement of 
income where the deficiencies attributable to the alleged understate- 





16 Int. Rev. Cope of 1954, § 7454(a). 

16 Wenchel, Tax Frauds and Voluntary Disclosures, 25 Taxes 485 (1947) 
(written by the then Chief Counsel of the Bureau of Internal Revenue). 

117 Duffin v. Lucas, 55 F.2d 786 (6th Cir. 1932), cert. denied, 287 U.S. 611 
(1932); Maroosis v. Smyth, 187 F.2d 228 (9th Cir. 1951) (floor stock taxes); 
Ohlinger v. United States, 55-1 U.S.T.C. Par. 9214 (9th Cir. 1955). Several 
district court cases have held similarly, though in many instances there was no 
discussion of the point. 

118 Ohlinger v. United States, 55-1 U.S.T.C. Par. 9214 (9th Cir. 1955). 

19 Lipton, Recent Civil Fraud Cases—Problems of Burden of Proof, 31 Taxes 
110 (1953). 

120 Lipton, supra note 119, at 111. 
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ment are approved.'*! Usually, the Tax Court has avoided seemingly 
inconsistent findings with respect to the understatement by rejecting 
the fraud penalty for failure to prove intent,!?? though there seems 
little doubt that the court would have found the requisite intent if 
the deficiencies had been clearly established. 

The Tax Court has generally held that unexplained failure to 
report substantial amounts of income consitutes sufficient evidence 
of intent to sustain the imposition of the fraud penalty.'** Once the 
Commissioner has established that the taxpayer omitted a substantial 
amount of income from his return, the latter has been obliged to 
negative the existence of fraud. This doctrine seems questionable; 
the taxpayer should not be compelled to negative fraudulent intent 
unless the Commissioner has first established fraud by clear and 
convincing evidence. Mere proof that income was understated does 
not establish that the omission was intentional. Direct evidence 
establishing knowledge of the understatement, or evidence of con- 
cealment or misleading conduct, should be required to support 
imposition of the penalty. Several appellate court decisions hold that 
it is improper to infer fraud from the mere fact that income was 
substantially understated,!** and the Tax Court itself, at times, has 
acknowledged that such evidence will not suffice.’ 

In Holland v. United States the Supreme Court said that willfulness 
“involves a specific intent which must be proven by independent 
evidence and which cannot be inferred from the mere understatement 
of income.’’!?* Nevertheless, the Court held that the jury could have 
inferred willfulness from evidence of a consistent pattern of under- 
reporting large amounts of income and defendants’ failure to record 
all income in their books and records. In the Calderon case, moreover, 
the opinion states that there could hardly be “more conclusive 
independent evidence of the crime’’ than proof of a deficiency in 
reported income of $30,000 over a four-year period.}?? 

121 T, M. Stanton, 6 CCH Tax Ct. Mem. 977 (1947), is one of these cases. There, 
Judge Kern said, at 982: ‘“‘. . . we do not consider the evidence sufficiently clear 
and convincing that petitioner actually received income in the amount so deter- 
mined to sustain a charge of fraud based on mere understatement of income, the 
proof of which is the burden of the respondent. However . . . we must give effect 
to the presumption of correctness which attaches to the respondent’s determina- 
tion. Therefore we hold that respondent did not err in his determination of de- 
ficiency in tax for this year but that he erred as to the penalty determined.” 

122 See John J. Gough, 11 CCH Tax Ct. Mem. 1022 (1952). 

123 See cases cited Lipton, supra note 119, at 116. 


14 Davis v. Commissioner, 184 F.2d 86 (10th Cir. 1950); Wiseley v. Commis- 
sioner, 185 F.2d 263 (6th Cir. 1950). 

1% T,, Glenn Switzer, 20 T.C. 759 (1953); Estate of C. S. Brasington, 12 CCH 
Tax Ct. Mem. 1482 (1953). 
1% 348 U.S. 121, 139 (1954). 
127 United States v. Calderon, 348 U.S. 160, 167 (1954). 
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In view of the language in the Supreme Court decisions, affirmative 
evidence of fraudulent intent apparently will not be required in 
criminal cases and a showing of consistent understatements will 
warrant a finding of willfulness. It is unlikely, therefore, that the 
courts will require a stronger showing as the basis for inferring intent 
in civil cases. 


CONCLUSION 


The only point which is clearly established by the recent Supreme 
Court decisions is that the net worth method may be employed even 
though the taxpayer presents books and records which are apparently 
adequate. Beyond this, the Court merely indicated that the “com- 
plexity of the problem”’ is such that it could not be met by the ap- 
plication of general rules. Conflicting appellate court interpretations 
may be expected, and it is likely that the Supreme Court will re- 
examine the problems presented by net worth prosecutions in the 
near future. 

The holding in the Holland case that the prosecution must negative 
explanations offered by the taxpayer during the investigation may 
merely provide fresh bait for the trap which cooperation has so 
frequently proved to be. The wary lawyer will perceive, however, that 
the government’s burden of disproving explanations will benefit the 
taxpayer only in the event of indictment; he will realize that coopera- 
tion may provide the investigators with admissions influencing a 
prosecution recommendation which might otherwise not have mate- 
rialized. 











Judicial Zoning Through Recent Nuisance Cases 


J. H. BeuscHer* anpD Jerry W. Morrisont 


Nuisance cases continue to come before the American courts in 
great numbers. The spread of comprehensive zoning into many places 
over the country has accelerated, not diminished, the tendency to 
turn to the courts for protection against discordant land uses. Com- 
pare 164 pages devoted to private and public nuisance cases in the 
Decennial Digest for the period 1936-46 with 72 pages for the 1926-36 
period and 61 pages for 1916-26. Apparently our people more and 
more expect zoning protection against disturbing land uses. If the 
legislative arm has failed to provide it, they freely turn to the courts 
for protection through the application of nuisance doctrine. 

This paper analyzes a substantial number! of modern nuisance 
cases, not in doctrinal terms, but in terms of the extent to which the 
courts are meeting these demands for land use protection in unzoned 
areas. In addition it summarizes from modern cases points of contact 
between nuisance doctrine and zoning law. 


Some GENERAL TRENDS IN RECENT NUISANCE CASES 


The cases examined soon disclosed that the public-private nuisance 
dichotomy had little significance for our purposes. We have used 
cases involving both. Public nuisances, so called, involve a polygot 
collection of interferences with the comfort, moral standards, health, 
safety and convenience of the “public.’’ Many of such nuisances are 
“‘public’”’ merely because they spread themselves over a wide enough 
area to affect, adversely, the use of a considerable number of privately 
owned parcels of land. In other words, a public nuisance may be 
merely a composite of numerous private nuisances. It may include, 
for instance, activities which endanger or affect the health, safety, 
property, or comfort of each of many land users in the vicinity. 
Where the focus is on the property interest of the single plaintiff 
before the court, the discussion proceeds in “private’’ nuisance terms. 





*B.A. (1931), LL.B. (1930) U. of Wis.; 8.J.D. (1932) Yale University; Professor 
of Law at the University of Wisconsin. 

Tt BB.A. (1952) U. of Wis.; Editor, Wisconsin Law Review. 

1 Roughly 200 cases were used, most of them reported since 1936. Where 
lower court decisions were reported, as in Pennsylvania and New Jersey, we used 
them as well as intermediate appellate court decisions from states that —— 
them. Also included of course are federal court decisions and those of the highest 
state courts. 
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If there are enough land users joined as plaintiffs, or if a public attor- 
ney is suing as their representative, then the composite of interests 
affected may cause the court to talk in “public’’ nuisance terms.’ 

It is clearer than ever from the recent cases that “‘nuisance’’ is 
not really a description of a particular type of tortious conduct; it 
refers instead to the kind of property interest invaded by the wrong- 
doer.* The cases usually involve intentional acts, less often negligent 
acts, and very rarely, extra-hazardous use of land. An invasion of the 
plaintiff’s interest to enjoy his land without serious annoyance from 
the acts of others, that is, a ‘“‘nuisance,’’ can occur as a result of any 
one of these three types of conduct. 

There is a marked tendency in the cases either to prevail on the 
attorney for a governmental unit to sue for the affected group of land 
users, or to organize the group into a committee of embattled neigh- 
bors, who join as plaintiffs. In one action there were 90 such plaintiffs,‘ 
in another 54,° in another 51,° in another 48.’ And reports out of the 
Milwaukee area tell of a developing nuisance case there protesting the 
city of Wauwatosa dump. This case involves 185 plaintiffs! 

Of a total of 166 cases counted, just under one-third were of the 
historic one-plaintiff type, counting in this class those cases where the 
plaintiff joined his wife as a co-plaintiff. Mostly these single plaintiff 
cases involved relatively minor, next-door-neighbor irritations.® 
Exactly half of the 166 cases were of the multiple plaintiff type and 
17.5% were brought in the name of a governmental unit. 

Thus in better than two-thirds of the cases counted, the court, 
either because of multiple plaintiffs, or because a governmental unit 
was suing, found itself pulled to lift its eyes and overview the land 
use problems of an entire district as contrasted with the myopic 
approach that sometimes characterizes judges in single plaintiff cases. 

The cases also reveal, as we shall show in more detail later, judges 





2 See for example National Container Corp. v. State ex rel. Stockton, 138 Fla. 
32, 189 So. 4, 122 A.L.R. 1000 (1939). 

3 See RESTATEMENT, Torts § 822 (1939) and ProssEr, Torts 549 (1941). 

4 National Container Corp. v. State ex rel. Stockton, 138 Fla. 32, 189 So. 4, 
122 A.L.R. 1000 (1939) (wood pulp mill). 

5 Anderson v. Guerrein Sky-Way Amusement Co., 346 Pa. 80, 29 A.2d 682, 
144 A.L.R. 1258 (1943). 

6 Crane v. Mays, 70 Ga. App. 66, 27 S.E.2d 347 (1943) (junk yard). 

7 Benton v. Kernan, 127 N.J. Eq. 434, 13 A.2d 825 (1940): 0) ified 130 
N.J. Eq. 193, 21 A.2d 755 (1941). 

8 Consider for example the case of the big red rooster, Myer v. Minard, 21 
So.2d 72 (La. 1945) where the plaintiff’s only complaint was that defendant’s 
big red rooster crowed always at 5 a.m. and every fifteen minutes thereafter until 
6:30 a.m. The court said that the rooster’s cheery outbursts at the break of day 
cannot be sufficiently disturbing to a person of ordinary sensibilities, normal habits 
and tastes to be a nuisance. Injunction and damages were refused. Quaere, is there 
proof here that the average judge is too old to sleep beyond daybreak? 
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examining the use character of a neighborhood in much the manner 
of a zoning board when preparing a zoning ordinance or amendment.? 
Judges give typical zoning attention to the presence or absence of 
railroad and other transportation facilities, of power, and of water, 
in determining whether to permit or bar the offending use at its 
complained of location.'® And as will also appear in greater detail 
later, courts in modern cases have drawn some amazingly precise 
lines around residential districts, lines down the middle of a street for 
instance," and have barred commercial uses in the district thus de- 
fined even though commercial uses were close on the other side of the 
judicially drawn line. 

One last general trend is worth noting. By far and away most of 
the cases have been “‘in equity’’ seeking injunctions. Damage actions 
are pretty much confined to cases against governmental units, public 
utilities, charities and the like, where counsel has, as a matter of 
strategy, decided that chances of an injunction, on “balancing of 
equities”’ are slight.’ 


Jupces As Zonrers IN UNZONED AREAS 


Long before the modern era of comprehensive zoning, courts in the 
hit and miss, haphazard fashion of our case law and through loose 
standards of private and public nuisance were attempting to mitigate 
against the worst effects of unplanned, topsy-like land development 
in English and American communities. Thousands of discordant 
land uses have been reviewed by the courts since the law of “‘nusance’’ 
began to take wobbly shape soon after the Norman Conquest. The 
judge-made criteria for the resolution of such land use disputes show 
just the sort of vagueness, and resultant flexibility one would expect. 
And they show the extreme difficulty of choosing, through the in- 





* See for example Menger v. Pass, 367 Pa. 432, 80 A.2d 702 (1951) where the 
court concludes after careful analysis of the neighborhood that its mixed use 
character permitted a tourist court. 

10 Storey v. Central Hide & Rendering Co., 148 Tex. 509, 226 S.W.2d 615 
(1950) (court here refused to enjoin rendering plant for it was located at the only 
place in the county where the three requisites, electrical energy, gas supply and 
abundant water could be obtained). See also Roberts v. Adams & Son, 199 Okla. 
369, 184 P.2d 634 (1947) (bulk gasoline tank permitted, in part, because of pres- 
ence of railroad trackage). 

11 See Bortz v. Troth, 359 Pa. 326, 59 A.2d 93 (1948). 

12 Examples are Hasslinger v. Village of Hartland, 234 Wis. 201, 290 N.W, 
647 (1940) (sewage disposal plant); Kentucky & W. Virg. Power Co. v. Anderson. 
288 Ky. 501, 156 S.W.2d 857 (1941) (electric substation); N. Indiana Pub. Serv. 
Co. v. Vesey, 210 Ind. 338, 200 N. E. 620 (1936) (gas plant, heavy damages); 
City of Phoenix v. Johnson, 51 Ariz. 115, 75 P.2d 30 (1938) (sewerage disposal 
plant); Board of Comm’rs v. Usrey, 221 Ind. 197, 46 N.E.2d 823 (1943) (public 


ospital). 
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dividualized process of case law, between clashing land uses that 
exist in bewildering variety. 

But legal scholars have not usually looked at nuisance cases 
functionally, as a means of adjusting discordant land uses. Rather 
they have analyzed and classified nuisance cases, strictly within the 
legal sphere, in terms of a vague, scrambled and flexible body of 
doctrine called the law of public and private nuisance. The focus has 
been on weighing “gravity of harm’’ against the social “utility of 
conduct’’; upon the degree to which cases have by a pinpricking 
process determined that specific uses, like funeral homes, slaughtering 
houses, gasoline stations are nuisances per se; on the balancing of 
equities; on the circumstances under which a private person can 
enjoin a public nuisance; on alleged differences between public and 
private nuisances; and so forth. 

The courts, on the other hand, in deciding nuisance cases have 
much more than the analysts, weighed heavily facts about the 
character of the area in which the protested use is occurring. There is 
nothing new about this, it has been going on for a long time. But 
recent cases clearly demonstrate a definite increase in judicial sensi- 
tivity to the “‘character of the neighborhood.”’ 

True, over and over again American judges warming up to the job 
of tackling the tough facts of a particular case have noted broadly 
that uses of neighboring tracts of land inevitably bring conflicts of 
interests. And over and over they have quoted the Latin maxim, 
lulling in its vagueness: “Sic utere tuo ut alienum no laedas’’—so use 
your own as not to injure others. 

But, after releasing such broadsides, judges in nuisance cases 
ordinarily settle down to the grubby job of describing in some detail 
the kinds of uses occurring in the district in which the offending use is 
located. 

The area of land included in a “‘neighborhood”’ for nuisance pur- 
poses may be indefinite in the judicial mind, or it may be quite sharply 
defined by lines drawn close-in or far out. Well defined boundaries 
will usually turn up in well-proved cases where one side has established 
a detailed use pattern for a wide-spreading area and the other for a 
narrow one, so that the court must choose between them. Thus, in an 
auto grave-yard case,'** the plaintiffs proved that there were 475 
residences and only 17 places of business in several city blocks around 





138 Material Co. v. Barrack, 118 W. Va. 608, 191 S.E. 368, 110 A.L.R. 1454 
(1937). See also Adams v. Snouffer, 88 Ohio App. 79, 87 N.E.2d 484 (1949) where 
the court enjoined a quarry on behalf of plaintiffs living within 2745 feet of the 
quarry, but dismissed as to plaintiffs living more than that distance from the 
quarry. And see page 450 infra. 
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the offending use. But the court accepted the defendant’s version of 
the use district to be considered and held that in this much smaller 
area residential use did not greatly predominate over business use. 

There are great contrasts in the cases between the size of use dis- 
tricts, the vagueness or precision of boundaries and the detail with 
which specific uses are mapped. Some of the variables that account 
for these contrasts are: (1) the kind of job counsel has done in proving 
his case,—courts have no professional land planning staffs; (2) topog- 
raphy; (3) the nature of the offending use,—whether it spreads its 
effects over a narrow or wide belt; (4) the availability of nuisance 
per se case law precedents enabling the court to do a quicky without 
much attention to detail and (5) the land area represented by the 
particular plaintiffs before the court. 

We scanned the cases for information about the “character of the 
neighborhood,” varied as it was, from case to case. We found that in 
spite of the obvious crudity of the classification we could, on the basis 
of the information available in the cases, group them as follows: 

(1) Cases involving land uses out in the rural, open country; 

(2) Cases involving land uses in close-in fringe areas, near but not in 
cities; and 

(3) Cases involving land uses in older, closely settled areas. 

And we had no difficulty separating the cases involving unzoned 
areas, from those in which there was zoning. (Where the court voided 
a zoning ordinance or amendment and then proceeded to the nuisance 
problem, we treated the case for our classification purposes as though 
it was one involving an unzoned area.) 


Protecting Unzoned Open Country Areas Through Nuisance Doctrine 


Millions of Americans have established non-farm residences in the 
rural open country in the past 25 years. The increase between 1930 
and 1950 in non-farm population living in unincorporated places has 
been estimated at 87.5%,'* with most of the increase occurring out 
in the rural, open country as distinguished from urbanized places." 
Anyone who drives through the American country-side will attest 
that this tendency has certainly not diminished since 1950. Other 
noteworthy indications of a nationwide trend toward open country 
residence are given in a footnote.® 





18 Solberg, Planning and Zoning in Rural Areas, in PLANNING 1953, 163 (1953). 


14 See table, id. at 164. 
4% Urban rings around standard metropolitan central cities increased 29.2%, 
from 1940 to 1950, rural rings 40.8%. Woodbury, Suburbanization and Suburbia, 
45 Amer. J. or Pus. HEAuTH 1 (1955). See also Regional Plan Ass’n., Inc. (New 
York City) Butu. No. 85 (Nov. 1954). 
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Except for a relatively small fraction of the open country, zoning 
has not followed these millions into the open country. At least so the 
nuisance cases coming before the courts indicate. And a study made 
in 1949 reports that rural zoning ordinances had been adopted by only 
173 counties in 23 states.'* This is to be compared with a total of 3000 
counties in the nation. Much of this non-farm growth in the open 
country has been by metes and bounds transfers without benefit of 
typical subdivision restrictions. 

Many of these non-farm, open-country residents are therefore 
completely dependent upon the nuisance injunction power of the 
courts to protect the investments they have made in “comfortable”’ 
country living. Judges, not local legislators, are the zoners to whom 
they must turn for protection. To what extent are the courts giving 
this protection? 

Without making any claim that our classification of the cases 
would meet the precise definitional standards of the 1950 census, we 
can report some hopeful trends to seekers of fresh air and quiet in the 
unzoned ‘‘open country.” 

First it can be said that “estate’’ owners in rural areas have been 
fairing pretty well in the nuisance cases. The fact that plaintiffs 
owned expensive residences and spacious grounds was emphasized 
in a Maryland case enjoining dance hall noises.!7 And in another case 
which also arose in rural Maryland, a federal district judge emphasized 
the heavy investment made by plaintiffs in their homes in requiring a 
gas pipe line booster station to spend a very substantial sum to reduce 
noise and vibration.'* In an Ohio case’ the court in deciding to close 
the defendant’s stone quarry said: 


The section involved may be designated as the highest type of 
exclusive residential territory. Manifestly, it is a modern develop- 
ment to which those who can afford it and care for that manner 
of living move, and where they may have spacious grounds upon 
which to build their homes and the opportunity for rustic environ- 
ment, where in part, at least, natural beauty is found in a some- 
what wild and uncultivated state. 


On the other hand the owners of “some of the finest homes in 





16 SoLBERG, RuraL ZONING IN THE UNITED States 8 (1952). 

17 Meadowbrook Swimming Club v. Albert, 173 Md. 641, 197 Atl. 146 (1938). 

18 Gault v. Transcontinental Gas Pipe Line Corp., 102 F. Supp. 187 (D. Md. 
1952). The offending use was expressly permitted by a spot amendment to the 
county zoning ordinance, sold to the county legislators on the representation that 
the booster station would be quiet and inoffensive. 

19 Adams v. Snouffer, 88 Ohio App. 79, 86, 87 N.E.2d 484, 488 (1949); injunction 
continued, 67 Ohio L. Abs. 138, 119 N.E.2d 86 (1951). 
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Albemarle County’’ failed in their efforts to close down an airport 
and flying school.”° 

Just ordinary non-farm residents in the open country who could 
make no claim to “estate’’ living were protected by nuisance in- 
junction from a piggery and garbage feeding operation,?°* a rendering 
plant,” a quarry” an industrial waste disposal operation,” livestock 
auctioneering on a neighboring farm,” and the blaring of loudspeakers 
of an outdoor movie.** Less successful were non-farm plaintiffs who 
tried to enjoin a city dump,” a cellulose plant,?’ privately owned 
airports,”* a drive-in root beer stand,”* and a charitable shelter for 
stray dogs.*° 

Those who go to the country for year-round or seasonal living in 
recreational areas have not faired well in attempting to close down 
bathing beaches catering to the masses,* trailer parks,** or public 
fishing sites.** And in a Wisconsin case four weekend residents and 
two permanent residents in a pleasant recreational area failed in their 
efforts to close a vaccine laboratory that housed between 400 and 
900 dogs, each of whom could, admittedly, bark with at least 75% 
efficiency !*4 

Farmers, like their non-farm neighbors, have joined the parade 
into the courts to complain of nuisances. By and large one gets the 
impression that our courts believe that the olfactory nerves of 
agriculturists are not as sensitive as those of city folks who have 
moved to the country. For example, a rendering plant in New Jersey 
was not enjoined because the country was still rural and sparsely 
settled but the court warned management to clean up or face the 


20 Batcheller v. Commonwealth, 176 Va. 109, 10 S.E.2d 529 (1940). 

20s Miller v. Foulke, 53 Dauphin 418 (1943). 

21 Greaser v. Robinson, 54 Montg. 347 (1938). But see Demont v. Abbas, 149 
Neb. 765, 32 N.W.2d 737 (1948). 

22 Benton v. Kernan, 127 N.J. a 434, 13 A.2d 825 (1940). 

*3 Kepler v. Industrial Dis 1 Co., 84 Ohio App. 80, 85 N.E.2d 308 (1948). 

% Walker v. Wearb, 6 N.Y.S.2d 548 (Sup. Ct. 1938). 

% Payne v. Johnson, 20 Wash.2d 24, 145 P.2d 552 (1944). 

% Smith v. Ann Arbor, 303 Mich. 476, 6 N.W.2d 752 (1942). 

27 Kocska v. Gering Bros., 129 N.J. Eq. 548, 20 A.2d 442 (1941). 

28 Vanderslice v. Shawn, 26 Del. Ch. 225, 27 A.2d 87 (1942); Antonik v. Cham- 
berlain, 81 Ohio App. 465, 78 N.E.2d 752 (1947). 

2° Hall v. Putney, 291 Ill. App. 508, 10 N.E.2d 204 (1937). 

3° Georg v. Animal Defense League, 231 S.W.2d 807 (Tex. Civ. App. 1950). 
But see Teowles v. Central Allapattah Properties, Inc. 145 Fla. 123, 198 So. 819 
(1940) where a veterinary hospital and animal hospital operated for private 
profit was enjoined from keeping dogs. 

#1 Watchung Lake v. Mobus, 119 N.J.L. 272, 196 Atl. 223 (1938); State ez rel. 
Warner v. Hayes Inv. Corp., 13 Wash.2d 306, 125 P.2d 262 (1942). 

State ex rel. Warner v. Hayes Inv. Corp., 13 Wash.2d 306, 125 P.2d 262 
(1942); Pringle v. Shevnock, 309 Mich. 179, 14 N.W.2d 827 (1944). 
#3 Gableman v. Dept. of Conservation, 309 Mich. 416, 15 N.W.2d 689 (1944). 
*% Schneider v. Fromm Laboratories, Inc., 262 Wis. 21, 53 N.W.2d 737 (1952). 
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chance that it would be closed later as settlement became more con- 
centrated.** But farmers did succeed in getting a rendering plant in 
Utah declared a nuisance. The court found in spite of a sugar factory, 
a pea vinery, two railroads, a flour mill, and an alfalfa feed mill that 
the district was an “agricultural area’ not an “industrial area.’’** 
Thus is raised the question of whether or not there is any longer a 
place for stenchful industries to hide. 

In two cases*’ farmers failed in their efforts to keep out cemeteries, 
even though underground water pollution was strongly urged. And a 
couple cases found farmer teamed against farmer, to curb the de- 
fendant’s cotton dusting activities as allegedly harmful to plaintiff’s 
livestock** and to enjoin the use of a sooty engine harmful to the 
plaintiff’s vineyards and truck gardens. 

On the whole one who moves into the open unzoned country is 
certainly taking his chances, but for permanent non-farm residents, 
at least, the strong demand for quiet country living is being reflected 
in a growing number of favorable nuisance decisions. But the degree 
of predictability of what a court will do in a particular case is still 
not high. 


Protecting Unzoned Fringe Areas Through Nuisance Doctrine 

The most pronounced impression we have after looking at a good 
number of cases involving objectionable uses on the close-in municipal 
fringe is that it makes a great difference for nuisance purposes 
whether the area has grown like Topsy, by metes and bounds sales, 
into a district of mixed uses, or has grown through a solid phalanx of 
residential subdivisions advancing out from the city. The courts are 
leery about enjoining even pretty obnoxious commercial uses in 
mixed use fringe districts. They hesitate to forecast the land use future 
of a polyglot district and are apt to stand aside and let the topsy-like 
growth run its course. An auto-wrecking business was not enjoined 
where for two or three blocks around it, residential use did not greatly 
predominate over business use.*® So too a cemetery association in a 
mixed use district failed to close up an unsightly auto salvage parts 
business.*? And a tourist court passed muster in an unzoned, mixed 

% Board of Health of Wayne Tp. v. Paterson Tallow Co., 1 N.J. Super. 397, 
. 65 A.2d 112 (1948). 
a “a v. Colorado Animal By-Products Co., 104 Utah 221, 137 P.2d 347 
i 3™ McCaw v. Harrison, 259 8.W.2d 457 (Ky. 1953). Jones v. Highland Memorial 
Park, 242 S.W.2d 250 (Tex. Civ. App. 1951). 

38 Gainey v. Folkman, 114 F. Supp. 231 (D. Ariz. 1953). 
3 % Wiley v. Wright, 26 Cal. App.2d 303, 79 P.2d 196 (1938). 
. 40 Material Co. v. Barrack, 118 W. Va. 608, 191 S.E. 368 (1937). 


(1 pd Mount Park Cemetery Ass’n v. Netzel, 274 Mich. 97, 264 N.W. 303 
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district even though residential use seemed definitely to predominate,” 
the court remarking, 


When owners of real estate in a residential area desire to pre- 
serve their neighborhood in an unchanged condition, they must 
secure appropriate zoning ordinances or be protected by building 
restrictions. 


Mixed use considerations, and the complete lack of control over 
future development on the urban fringe were also considerations in 
refusing to enjoin a gasoline filling station,“ and a gasoline bulk 
station.“ 

On the other hand, neighborhoods which were solid residential 
subdivision developments were protected from a piggery,“ a concrete 
block plant,“ a sand pit,*’ the noise of an open air theater,** a quarry,“ 
and an open dump.*° 

It seems clear that one who develops a solidly residential sub- 
division on the unzoned fringe influences strongly the uses that 
nuisance “‘law’’ will permit on land near the subdivision. 

Refusals to enjoin anticipated nuisances invoked their worst effects 
on the unzoned fringe. The rule that an anticipated use will not be 
enjoined unless it can be clearly shown that it will most certainly be a 
nuisance per se, had the courts saying “let’s wait and see how bad 
it’s really going to be’’®°* in cases about establishing a convict labor 
camp near a residential section;®' adding a saw and planer mill to a 
lumber yard in a residential suburb; building a wholesale gasoline 
distributing plant near the plaintiffs’ homes; erecting a combination 





42 Menger v. Pass, 367 Pa. 432, 434, 80 A.2d 702, 703 (1951). 

43 Bell v. Brockman, 190 Okla. 583, 126 P.2d 78 (1942). 

“ Roberts v. Adams, 199 Okla. 369, 184 P.2d 634 (1947). 

4 Mitchell v. Hines, 305 Mich. 296, 9 N.W.2d 547 (1943). See also Kuhn v. 
Wood, 34 Ohio L. Abs. 265, 36 N.E.2d 1006 (1941) and Miller v. Foulke, 53 
Dauphin 418 (1943). 

“ Borough of McKees Rocks v. Rennekamp Supply Co., 89 Pitts L. J. 463, 
aff'd., 344 Pa. 443, 25 A.2d 710 (1942). 

‘7 Scott v. Reynolds, 70 Ga. App. 545, 29 S.E.2d 88 (1944). 

48 Anderson v. Guerrein Sky-Way Amusement Co., 346 Pa. 80, 29 A.2d 682, 
144 A.L.R. 1258 (1943). 

4® Sooy v. Giacomucci, 31 Del. Co. 345 (1942). 

5° Adams v. Joyce, 94 Pitts L. J. 77 (Pa. 1943). 

*°* In Oechsle v. Ruhl, 140 N.J. Eq. 355, 364, 54 A.2d 462, 467 (1947), the 
court refused to enjoin a pro airport use quoting with approval Duncan v. 
Hayes and Greenwood, 22 N.J.Eq. 25, 28 (i871), as follows: “If the business 
was restrained in the first instance, we could never learn from the great teacher 
experience, whether the business would, in fact, be a nuisance or not.” 
5! Moore v. Baldwin County, 209 Ga. 541, 74 S8.E.2d 449 (1953). 

& Eddy v. Thornton, 205 Ark. 843, 170 §.W.2d 995 (1943). 
53 Roberts v. C. F. Adams & Son, 199 Okla. 369, 184 P.2d 634 (1947). 
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liquor store and junk yard; establishing a public playground and 
athletic field, to be lighted at night, near the plaintiff’s home.® 

Perhaps the animal cases better than any others show how courts 
in nuisance cases are applying to the unzoned fringe, standards 
drawn from zoning controls. An owner of three barking bird dogs 
living on the edge of a small town was enjoined on the complaint of 
his neighbor from keeping them on the premises at night or in the 
early morning.* A horse barn accommodating eight horses was closed 
down at the behest of an owner of a rented house 34 feet from the 
barn.*? Also closed was a veterinarian’s kennels, and the mouth of a 
dog that barked and yelped at night." 

But, in a few cases the animals won. 

Possibly the most dramatic nuisance case of our generation® relates 
to the unzoned fringe—a clash between two commercial users, a 
night race track and an outdoor movie. The lights from the race 
track interfered with the movie and the latter sued for an injunction 
on nuisance grounds. The court refused relief. Sometimes the match- 
ing of individualized, conflicting uses leaves even the courts with a 
sense that some problems are “solved’’ only through preventive 
planning that assures that they won’t arise in the first place. 

Certainly one generalization about nuisances in unzoned fringe 
areas can be ventured in conclusion, let him who is rash enough to 
build his house on unzoned soil, beware, at least, of building in a 
mixed-use fringe neighborhood. If he ignores this warning he may 
expect little help from the courts should an offensive use establish 
itself nearby. 


Protecting Unzoned Older Closely Settled Areas 
Through Nuisance Doctrine 


In several cases arising from older, closely settled areas the courts 
drew extraordinarily precise boundary lines around residential use 


Collins v. Lanier, 201 Ga. 527, 40 S.E.2d 424 (1946). 

% Casteel v. Town of Afton, 227 Iowa 61, 287 N.W. 245 (1939). 
ae _— v. Hamilton Carhartt Overall Co., 293 Ky. 443, 169 S.W.2d 294 

5? Johnson v. Drysdale, 66 8.D. 436, 285 N.W. 301 (1939). 

8 Talbot v. Stiles, 189 So. 469 (La. 1939). 

5° Beecher v. Rothenberger, 37 Berks. 193 (1945). 

* Vaszil v. Molnar, 133 N.J.Eq. 577, 33 A.2d 743 (1943); Holden v. Lewis, 56 
Pa. D. & C. 639, 33 Del. Co. 458 (1946); Georg v. Animal Defense League, 231 
8.W.2d 807 (Tex. Civ. App. 1950). 

*! Amphitheaters, Inc. v. Portland Meadows, 184 Ore. 336, 198 P.2d 847 
(1948); Annot., 5 A.L.R.2d 705 (1949); Comments, 28 Ore. L. Rev. 193 (1949); 
24 Norre Dame L. Q. 254 (1949) and 62 Harv. L. Rev. 704 (1949). 

® See for example Bortz v. Troth, 359 Pa. 326, 59 A.2d 93 (1948); Ballstadt v. 
Pagel, 202 Wis. 484, 232 N.W. 862 (1930); Rhodes v. A. Moll Grocer Co., 231 
Mo. App. 751, 95 8.W.2d 837 (1936). 
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districts, and protected them from commercial encroachment. Thus, 
in Bortz v. Troth,* the Pennsylvania court had before it an action 
brought by residents of a long established, but unzoned and un- 
restricted subdivision (“Gilmore Addition’’) in Uniontown. The court 
enjoined the erection and operation of a filling station at a busy street 
intersection on the south boundary of Gilmore Addition, even though 
commercial uses of many kinds had located across the street to the 
east and to the south. The court in effect drew a zoning boundary 
down the middle of the busy traffic arteries constituting the south 
and west boundaries of Gilmore Addition. Thus, boundary lines of 
old residential subdivisions, which have preserved their residential 
integrity, may, under this approach, mark off a judge-made zoning 
district. From this district wiil be excluded uses, which, by the pin- 
pricking process of the case law, have been labeled ‘“‘nuisances per se,”’ 
like filling stations,** garages, funeral parlors, and junk yards.” 
Industrial uses also will usually be excluded from residential dis- 
tricts.™ 

The most prolific source of nuisance injunctions in unzoned, settled 
residential areas are still the funeral parlor cases. But they are dis- 
appointingly barren of any new approaches to the problems of 
determining what is a “predominately residential district’’ and how 
big must it be to get protection from a funeral home nuisance. Typi- 
cally the court’s opinion does little more than state its conclusion 
that the area is predominantly residential. This has a nickel-in-the-slot 
effect and out comes a nuisance injunction barring the proposed or 
existing funeral home.*® Some courts have granted funeral home in- 





$3 359 Pa. 326, 59 A.2d 93 (1948). But see Essick v. Skillam, 347 Pa. 373, 32 
A.2d 416, 146 A.L.R. 1399 (1943) where the same court having drawn the bound- 
ary between a residential and a commercial district permitted a supermarket and 
accompanying parking lot to be established on the residential side of the line. 
Explanation: gas stations in Pennsylvania are on the basis of case law precedents 
“‘nuisance per se” in residential areas, supermarkets are not. 

* Annot., 29 A.L.R. 450 (1924); 34 A.L.R. 507 (1925); 49 A.L.R. 767 (1927). 

% See cases cited in Bortz v. Troth, 359 Pa. 326, 59 A.2d 93 (1948) and Ball- 
stadt v. Pagel, 202 Wis. 484, 232 N.W. 862 (1930). 

® Annot., 23 A.L.R. 745 (1923); 43 A.L.R. 1171 (1926); 87 A.L.R. 1061 (1933). 

67 Jordan v. ees, 189 Okla. 189, 114 P.2d 917 (1941). 

8 National Southern Products Corp. v. Tuscalvosa, 246 Ala. 316, 20 So.2d 
329 (1944) (chemical plant). oe Garber v. Rubel Corp., 160 Mise. 716, 
290 N.Y. Supp. 633 936) (ice plant, injunction only if damages not paid); 
meg v. Sellers, 201 Ark. 1047, 147 S.W.2d 1008 (1941) (cotton gin, damages 
only). 

6? Mutual Service Funeral Homes v. Fehler, 257 Ala. 354, 58 So.2d 770 (1952); 
Mutual Service Funeral Homes v. Fehler, 254 Ala. 363, 48 So.2d 26 (1950); 
Jack v. Tarrant, 136 Conn. 414, 71 A.2d 705 (1950); Brown v. Arbuckle, 88 Cal. 
App.2d 258, 198 P.2d 550 (1948); Reiser v. Osborn, 114 Ind. App. 617, 53 N.E.2d 
545 (1944); Fraser v. Fred Parker Funeral Home, 201 S.C. 88, 21 S.E.2d 577 
(1942); Kundinger v. Bagnasco, 298 Mich. 15, 298 N.W. 386 (1941); Davis v. 
Holmes, 189 Miss. 554, 198 So. 25 (1940); Willi v. Montgomery, 184 Miss. 
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junctions even though the neighborhood was admittedly in transition 
with business entering here and there.”° 

A comparison between the funeral home cases and the cemetery 
cases”! where injunctions are almost always denied, is perhaps a job 
for the social psychologist, not a lawyer. So far as we know, no one 
has undertaken the job. Nor has anyone offered a satisfying rationale 
showing that the funeral home cases are completely consistent with 
the oft-repeated dictum that “mere’’ violations of aesthetic sensi- 
bilities do not constitute nuisances. 

Other uses that have been barred or eradicated from older districts 
judicially declared to be ‘‘residential’’ include a horse barn;”? a public 
venereal disease clinic; a mental sanitarium;” a 42 family apart- 
ment;’5 dancing after midnight at a public outdoor dance pavilion;”* 
a grocery parking lot;”’ a filling station;”* a garage.”® Just ticking off 
these uses is an indicator that our courts are sometimes applying 
zoning notions in nuisance cases. Most of the barred uses are not 
“noxious,’’ but they tend definitely to interfere with comfortable 
living at home. 

In older areas devoted to manufacturing the consequences of per- 
mitting residential use in industrial areas have been before the court 
in nuisance cases repeatedly. Usually the home user leaves court 
injunctionless. The odoriferous drying of brewers’ yeast within but 
close to the edge of, a light industrial district was not enjoined;*° 
so too a rendering plant was permitted to continue its operations in 





547, 186 So. 302 (1939); Smith v. Baumeister, 53 York 137 (1939); McGowan v. 
May, 186 Ga. 79, 196 S.E. 705 (1938); Bevington v. Otte, 223 Iowa 509, 273 N.W. 
98 (1937). But see Mast v. Oakley-Metcalf Funeral Home, 101 8.W.2d 819 
(Tex. Civ. App. 1937); O’Connor v. Ryan, 159 S.W.2d 531 (Tex. Civ. App. 
1942); Moss v. Burke & Trotti, Inc., 198 La. 76, 3 So.2d 281 (1941). 

7 Leffen v. Hurlbut-Glover gy 4 363 Mo. 1137, 257 S.W.2d 609 (1953); 
Smith v. Fairchild, 193 Miss. 536, 10 So.2d 172 (1942); Clutter v. Blankenship, 
346 Mo. 961, 144 8.W.2d 119 (1940). 

7 Jones v. Highland Memorial Park, 242 S.W.2d 250 (Tex. Civ. App. 1951); 
Young v. St. Martin’s Church, 361 Pa. 505, 64 A.2d 814 (1949); Koehn v. St. 
John’s Evangelical Lutheran Cong., 247 Wis. 234, 19 N.W.2d 182 (1945); Killian 
v. Brith Sholom Congregation, 154 S.W.2d 387 (Mo. ar. 1941). Compare City 
of Bethlehem v. Druckenmiller, 344 Pa. 170, 25 A.2d 190 (1942); Grubbs v. 
Wooten, 189 Ga. 390, 5 S.E.2d 874 (1939). 

7 Johnson v. Drysdale, 66 8.D. 436, 285 N.W. 301 (1939). But see Simons v. 
Fahnestock, 182 Okla. 460, 78 P.2d 388 (1938). 

73 Benton v. Pittard, 197 Ga. 843, 31 S.E.2d 6, 153 A.L.R. 968 (1944). 

™% Park v. Stolzheise, 24 Wash.2d 781, 167 P.2d 412 (1946). 

% Rodgers v. Bennett Building Co., 89 Pitts. L.J. 359 (Pa. 1941). 

7 Peters v. Moses, 171 Misc. 441, 12 N.Y.S.2d 735 (1939). 

™ Rhodes v. A. Moll Grocer Co., 231 Mo. App. 751, 95 S.W.2d 837 (1936). 
But see Essick v. Shillam, 347 Pa. 373, 32 A.2d 416, 146 A.L.R. 1399 (1943). 

78 Bortz v. Troth, 359 Pa. 326, 59 A.2d 93 (1948). 

79 Ballstadt v. Pagel, 202 Wis. 484, 232 N.W. 862 (1930). 

— v. Milbrew, Inc., 240 Wis. 527, 3 N.W.2d 386, 141 A.L.R. 277 

42). 
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an industrial area;*' a home owner failed to enjoin a gasoline storage 
facility in a similar area, even though her insurance rates had jumped 
from 36 cents to $1.36 per $100.*? 

On the whole the marked characteristic of the cases arising from 
older settled areas is the tendency to give substantial protection to 
unzoned districts which have preserved their residential integrity. 


Points of Contact Between Nuisance and Zoning 


An authoritative analysis of the familiar nuisance-zoning dichot- 
omy is yet to be made. Probably it will show that the state in nuisance 
cases is exercising, through the judicial arm, the same basic power 
of the sovereign that it exercises through the legislative arm in 
zoning. Probably it will attribute to built-in defects of our case law 
process the failure of the nuisance case law both to keep pace with 
social expectations and to provide an effective tool for area planning 
and land use control. Maybe it will demonstrate that the case- 
trained lawyer’s insistence upon a reported case has kept fresh types 
of land abuses out of the courts in favor of hoary abuses labeled 
“nuisances”’ in a previous century. Perhaps it will have something to 
say comparing the relative expertness of the zoning approach to the 
amateur manipulation of partisan testimony in a nuisance case. 
Perhaps, also, it will confirm our hunch that comprehensive zoning 
for Area A is strongly influencing judges in passing on nuisance 
cases arising in unzoned Area B. 

In any event, we are not going to venture such an analysis here. 
Instead we content ourselves with a review of recent cases showing 
some of the points of contact between nuisance and zoning law. 


ELIMINATION OF NONCONFORMING UsEs THROUGH NUISANCE ACTIONS 


Is the nuisance injunction proving to be an effective tool for the 
rooting out of misfit, nonconforming uses from zoned districts?** The 
answer from the cases must be, “No, not yet very effective, but 
prospects are looking up.’’ One gets, definitely, the impression from 
some of the cases, that judges get their dander up and fight to protect 
misfit nonconforming uses which they would eradicate forthwith if 
there were no zoning. 

Thus, a nonconforming coal yard was not removed from a com- 





ase v. Central Hide & Rendering Co., 148 Tex. 509, 226 S.W.2d 615 
8 Daniel v. Kosh, 173 Va. 352, 4 S.E.2d 381 (1939). 
83 See in general Noel, Retroactive Zoning and Nuisances, 41 Cotum. L. Rev. 457 
(1941) and Comment, 1951 Wis. L. Rev. 685, 692. 
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mercial and light manufacturing district.** And the following non- 
conforming uses in residential districts were permitted to continue: 
a noisy, smoky sawmill;* a trailer camp;** a gas station and ice 
house.*? By way of comparison a long established hide and fur 
business which had gradually over the years been surrounded by 
commercial establishments in an unzoned city was required to move.*® 

On the other hand a nonconforming street carnival was required 
to clean up or close up;®* a nonconforming livery stable in a residential 
district was closed;** night time operation of a nonconforming truck 
terminal in a multiple-family residential district was enjoined;*! and 
the repairing in a residential district of electric refrigerators with 
accompanying gas fumes, noises and arc light was likewise enjoined.* 

As zoning analogies continue to liberalize nuisance case law results 
for unzoned areas, the precedents, thus made, bear promise (as do 
the cases just cited) that the nuisance injunction will become a more 
effective tool for the eradication of nonconforming uses. 


May Uses Express_ty PERMITTED BY ZONING NEVERTHELESS 
Br BarRRED AS NUISANCES? 


A good case to serve as a bridge between elimination of non- 
conforming uses and elimination of uses expressly authorized by 
zoning is Robinson Brick Co. v. Luthi.* In that case the defendants’ 
clay mining operation was a nonconforming use under a county 
zoning ordinance. The court, however, treated the use as in effect an 
expressly permitted use, saying that the zoning ordinance had ‘“‘pre- 
empted the field’ and the court could not therefore declare clay 
mining to be a public nuisance. The legislative arm, said the court, 


. . . has in effect declared what is or is not a public nuisance. 
What might have been a proper field for judicial action prior to 
such legislation becomes improper when the law-making branch 
of government has entered the field. 


The court allowed nominal damages, as for a private nuisance. 
But it denied any injunction based on grounds of public or private 
nuisance. It reasoned that such an injunction would be harsh and 


* Oklahoma City v. Dolese, 48 F.2d 734 (10th Cir. 1931). 

8 Village of North Hornell v. Rauber, 181 Misc. 546, 40 N.Y.S.2d 938 (1943). 

% Richards v. City of Pontiac, 305 Mich. 666, 9 N.W.2d 885 (1943). 

87 Klumpp v. Rhoads, 362 Ill. 412, 200 N.E. 153 (1936). 

8s Fi. Smith v. Western Hide & Fur Co., 153 Ark. 99, 239 aa . 724 (1922). 

89 Civic Ass’n v. Horowitz, 318 Mich. 333, 28 N.W.2d 97 (19 47). 

se Ne v. Ryan, 17 Cal. App.2d 1, 61 P.2d 360 (1936). 

% Firth v. Scherzberg, 366 Pa. 443, 77 A.2d 443 (1951). 

% Melucci v. Eagan, 124 N.J.Eq. 241, 1 A.2d 452 (1938). 

% 115 Colo. 106, 111, 169 P.2d 171, 173 (1946). But see Eaton v. Kiimm, 217 
Calif. 362, 18 P. 2d 678 (1933). 
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contrary to the spirit of the state planning enabling act providing for 
amortization of nonconforming uses over a period of time. 

The case is instructive under the present heading on two counts. 
It holds: (1) a use permitted under a zoning law cannot be a public 
nuisance and (2) it is not enjoinable as a private nuisance either, 
where an injunction would be contrary to the “spirit’’ of any provi- 
sion of the state zoning enabling act. Those who draft provisions to 
permit amortization of nonconforming uses would do well to bear 
this case in mind and to expressly reserve the power to eliminate 
nuisances without amortization. 

Though the courts seem generally to agree with the Luthi case that 
a permitted use cannot be enjoined as a public nuisance, the case has 
gone further than any other case in limiting the court’s private 
nuisance injunction powers. In other cases,*‘ particularly in funeral 
home cases,* courts have forthrightly asserted that even uses ex- 
pressly permitted by zoning may be private nuisances under some 
circumstances and may be enjoined. Thus, in a recent Missouri 
funeral home case we find the court saying, 


The fact that the site is zoned by the city for business property, 
including ‘undertaking establishments,’ does not preclude injured 
property owners from enjoining a business thereat constituting a 
private nuisance. . . . It is the peculiar nature and location of a 
business, not the fact that it is a business, that constitutes the 
private nuisance and ground for equitable relief. 


Even the fact that a building permit has been issued under the 
zoning ordinance does not bar the court from declaring the proposed 
use a nuisance, and enjoining it.*” In a strong dictum the Iowa court 
said,** 





* Crain v. Louisville, 298 Ky. 421, 182 S.W.2d 787 (1944); Beane v. Porter, 
280 Mass. 538, 182 N.E. 823 (1932); Harris v. Skirving, 41 Wash.2d 200, 248 
P.2d 408 (1952). Compare Dudding v. Automatic Gas Co., 145 Tex. 1, 193 S.W.2d 
517 (1946) where the court, affirming a decision of the Texas Court of Civil 
Appeals, reported at 183 S.W.2d 780 (1945), held it had no power to enjoin erection 
of butane gas storage tanks expressly authorized by the state railroad commission. 
Comment, 25 Texas L. Rev. 96 (1946). 

% Scallet v. Stock, 363 Mo. 721, 253 S.W.2d 143 (1952); Rockenbach v. Apostle, 
330 Mich. 338, 47 N.W.2d 636 (1951); Dawson v. Laufersweiler, 241 Iowa 850, 
~ A ae 726 (1950). Cf. Gunderson v. Anderson, 190 Minn. 245, 251 N.W. 515 

1933). 

% Scallet v. Stock, 363 Mo. 721, 726, 253 S.W.2d 143, 146 (1952). 

*” Rockenbach v. Apostle, 330 Mich. 338, 47 N.W.2d 636 (1951) (consent of 
5/7’s of the city council had been obtained as required by ordinance); Dawson v. 
Laufersweiler, 241 Iowa 850, 43 N.W.2d 726 (1950). But see Dudding v. Automatic 
Gas Co., 145 Tex. 1, 193 S.W.2d 517 (1946), affirming, 183 S.W.2d 780 (Tex. 
Civ. App. 1945). 

*8 Dawson v. Laufersweiler, 241 Iowa 850, 856, 43 N.W.2d 726, 730 (1950). 
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... granting the permit . . . is an expression of municipal thought 
and opinion which it is proper to consider on the question of 
nuisance although it is not conclusive. 


Weicut Given By Courts IN Nuisance Cases TO ZONING 
FINDINGS ABOUT CHARACTER OF THE DISTRICT 

Typically where a zoning ordinance has characterized a district, 
the court in a nuisance case will agree that the finding is entitled to 
attention. Then the court will make its own determination, sometimes 
in conflict with that of the legislative arm.*® Thus a lower Penn- 
sylvania court! permitted a dump to continue as a nonconforming 
use in a district zoned Class A Residential, pointing out that there 
was open land around the dump and that zoning land residential 
does not make it residential in fact. 


NUvISANCE DoctTRINE AS A BASIS FOR PRIVATE ENFORCEMENT 
oF ZONING ORDINANCES 


Where a zoning ordinance does not expressly authorize private 
individuals to sue to enforce it by injunction, the question has come 
up whether such an individual can sue on a nuisance theory arguing 
either, (1) the violation of the zoning ordinance is a nuisance per se, 
or (2) it is a common law nuisance in fact. 

In Hopkins v. MacCulloch'™ owners of adjacent property sued to 
enjoin the defendants’ grocery store and cafe. The defendant had 
been a nonconforming user, but by tearing down the original store 
and rebuilding it he had become an illegal user under the zoning 
ordinance. His use was declared to be a nuisance mainly because the 
zoning ordinance said so, and an injunction was granted.’ But in 
another case! actual proof that the violation of the ordinance was a 
common law nuisance was required as a prerequisite to injunctive 
relief to a private plaintiff. In addition, the individual plaintiff must 
show that he is damaged by the violation.’ 

%° In Rockenbach v. Apostle, 330 Mich. 338, 344, 47 N.W.2d 636, 639 (1951), 
the court said the “‘. . . zoning ordinance is admissible as evidence of the character 
of the district,” but not controlling; Bove v. Donner-Hanna Coke Corp., 236 
App. Div. 37, 258 N.Y. Supp. 229 (4th Dep’t 1932). 

100 Roberts v. Township of Lower Merion, 54 Montg. 27 (1938). And see 
Richards v. City of Pontiac, 305 Mich. 666, 9 N.W.2d 885 (1943) where the court 
reached the same conclusion where the attempt was to remove a nonconforming 
trailer camp from a residential zone. But see Robinson Brick Co. v. Luthi, 115 
Colo. 106, 169 P.2d 171 (1946). 

101 35 Cal. App.2d 442, 95 P.2d 950 (1939). 

102 See also New Orleans v. Lafon, 61 So.2d 270, 273 (La. 1952), where the action 
was by the city, not by a private owner, and the court said “. . . the violation of 
such a zoning law is a nuisance ‘per se’... .” 

103 Morris v. Borough of Haledon, 20 N.J.Super. 433, 90 A.2d 113 (1952). 


14 Trving-Austin Bldg. Corp. v. Village Homebuilders, 312 Ill. App. 179, 37 
N.E.2d 927 (1941); Polk v. Axton, 306 Ky. 498, 208 S.W.2d 497 (1948). 
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AESTHETICS IN NUISANCE CASES AS BEARING 
on AESTHETICS IN ZONING 


The hopeful dicta of Parkersburg Builders Material Co. v. Bar- 
rack, “Happily, the day has arrived when persons may entertain 
appreciation of the aesthetic and be heard in equity . . .””! have not 
borne fruit in later nuisance cases. Instead American courts are still 
parroting the black letter ‘rule’ “. . . that a thing is unsightly or 
offends the aesthetic sense does not ordinarily make it a nuisance or 
afford grounds for injunctive relief.’’°° An unsightly elevated, unused 
wooden structure surrounded by stacks of boxes and piles of lumber 
and waste material was enjoined, not on the gound of aesthetics, but 
instead on the ground that it was a fire hazard.!°” 

So there is not much in recent nuisance cases to help sustain 
aesthetic zoning. Of far greater aid in this regard is the United States 
Supreme Court’s statement in a recent slum clearance case, 


The concept of the public welfare is broad and inclusive. . . . 
The values it represents are spiritual as well as physical, aesthetic 
as well as monetary. It is within the power of the legislature to 
determine that the community should be beautiful as well as 
healthy, spacious as well as clean, well-balanced as well as care- 


fully patrolled.’ 
OTHER Points oF Contact BETWEEN NUISANCE AND ZONING 


Occasionally nuisance cases are used in construing zoning restric- 
tions against noxious uses.!° There have also been some attempts to 
invalidate particular spot zoning amendments, on the ground that 
the spot use would constitute a nuisance."? And finally ordinances 
barring single uses as nuisances continue to come before the courts. 
Quite a number of these enactments have fallen under the judicial 





10 118 W. Va. 608, 612, 191 S.E. 368, 371, 110 A.L.R. 1454 (1937). See Yeager v. 
Traylor, 306 Pa. 530, 160 Atl. 108 (1932) (roof parking must be screened); State 
ex rel. Civello v. New Orleans, 154 La. 271, 97 So. 440 (1923) (business in a resi- 
dential area is an eyesore and a nuisance). 

10 Livingston v. Davis, 243 Iowa 21, 30, 50 N.W.2d 592, 598 (1951). But see, 
as perhaps the best judicial treatment of the problem of aesthetics as a basis for 
land use control, Commonwealth v. Trimmer, 53 Dauphin 91 (1941). 

107 People v. Oliver, 86 Calif. App.2d 885, 195 P.2d 926 (1948). 

108 Berman v. Parker, 348 U.S. 26, 33 (1954). The impact of this case has al- 
ready been strongly felt in Wisconsin. State ex rel. Saveland Park Holding Gorp. 
v. Wieland, 269 Wis. 262, 69 N.W.2d 217 (1955). 

109 See B & G Construction Corp. v. Amityville Bd. of Appeals, 135 N.Y.S.2d 
639 (App. Div. 2nd Dep’t. 1954). 

10 Harris v. Skirving, 41 Wash.2d 200, 248 P.2d 408 (1952); Borough of 
Cresskill v. Borough of Dumont, 28 N.J. Super. 26, 100 A.2d 182 (1953), aff'd, 
(without mention of the nuisance point) 15 N.J. 238, 104 A.2d 441 (1954), 
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axe, but none of them fell, so far as we could find, because they con- 
stituted invalid non-comprehensive zoning.“ 


CONCLUSION 


Widespread use of zoning is liberalizing the application of nuisance 
doctrine in unzoned areas. Particularly is this true in the open country, 
in or near solidly residential suburbs on the urban fringe and in older 
residential areas which have maintained their residential integrity. 
As this process of liberalization continues for unzoned areas, prece- 
dents are being built up which may make nuisance doctrine more 
valuable for the elimination of nonconforming uses in zoned area. 
Other points of contact in modern cases between nuisance and zoning 
suggest the need for greater attention to the nuisance-zoning dichot- 
omy. 


111 Single use ordinances sustained: Wilcher v. Sharpe, 236 N.C. 308, 72 S.E.2d 
662 (1952)—gin or mill erection; Faulk v. Buena Vista Burial Park Ass’n., 152 
8.W.2d 891 (Tex. Civ. App. 1941)—cemetery’s use; Grundy Center v. Marion, 
231 Iowa 425, 1 N.W.2d 677 (1942)—junk yard within 300 feet of residence; 
Township of Neshannock v. Bradley, 52 Pa. D. & C. 136 (1944)—junk yards; 
Fayetteville v. Spur Distributing Co., 216 N.C. 596, 5 S.E.2d 838 (1939)—gasoline 
storage. 

Single use ordinances invalidated: Simon v. City of Cleveland Heights, 46 
Ohio App. 234, 188 N.E. 308 (1933)—slaughtering chickens; Juneau v. Badger 
Co-operative Oil Co., 227 Wis. 620, 279 N.W. 666 (1938)—bulk oil storage or 
filling station, only if city council permits; Mount Airy v. Sappington, 195 Md. 
259, 73 A.2d 449 (1950)—slaughterhouse in village of 800. 
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Comment 


PROCEDURE—JOINDER OF CAUSES 
OF ACTION IN WISCONSIN 


In De Witte v. Kearney & Trecker Corp.’ the Wisconsin Supreme 
Court was confronted with the recurring problem of joining causes of 
action in an action involving multiple parties. In that case the 
plaintiffs were the four officers of a labor union who sued the Kearney 
& Trecker Corporation and its president for damages arising out of the 
circulation by defendants of a letter containing allegedly false and 
defamatory statements regarding the plaintiffs. The court upheld a 
demurrer for misjoinder of causes of action since each of the plaintiffs 
had a cause of action in his own right which did not affect the other 
plaintiffs. The court relied on Wis. Stat. § 263.04 (1953), which pro- 
vides: 

The plaintiff may unite in the same complaint several causes of 
action, whether they be such as were formerly denominated legal 
or equitable or both. But the causes of action so united must 
affect all the parties to the action and not require different places 
of trial, and must be stated separately. 

Although the statute refers to ‘‘the plaintiff’? the word is used 
generically and includes a single plaintiff and joint or several plaintiffs. 
Joinder of causes in an action involving a single plaintiff and defend- 
ant is virtually unlimited because of the absence of other parties. 
But when multiple parties are involved as plaintiffs or defendants, 
the above statute must be read in conjunction with the statutes on 
permissive joinder of parties. Wis. Stat. § 260.10 (1953) states who 
may be joined as plaintiffs: 

All persons having an interest in the subject of the action and 
in obtaining the relief demanded may be joined as plaintiffs, 
except as otherwise provided by law.? 


Wis. Stat. § 260.11 (1953) states who may be joined as defendants: 


(1) Any person may be made a defendant who has or claims 
an interest in the controversy adverse to the plaintiff, or who is a 





1265 Wis. 132, 60 N.W.2d 748 (1953). 
? As to which parties must be joined, Wis. Stat. § 260.12 (1953) states: 

Of the parties to the action those who are united in interest must 
joined as plaintiffs or defendants; . . . and when the question is one of a 
common or general interest of many amy or when the parties are very 
numerous and it may be impracticable to bring them all before the court, 
one or more may sue or defend for the benefit of the whole. 
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necessary party to a complete determination or settlement of the 
questions involved therein. 


Theoretically, therefore, the requirements for joining causes of action 
with multiple parties become: 
1. the causes of action united must affect all the parties to the 
action, 
. the causes of action must be triable in the same place, 
. the causes of action must be stated separately, 
. all plaintiffs must have an interest in the subject of the action, 
. all plaintiffs must have an interest in obtaining the relief de- 
manded, and 
6. all defendants must have an interest adverse to the plaintiff or 
be a necessary party to a complete determination of the questions 
involved. 


ore © bd 


The paralyzing effect of these restrictions is evident since a deficiency 
in any one of them may subject the complaint to a demurrer. 

In the De Witte case the causes of action united did not affect all 
the parties and therefore it was unnecessary to discuss the require- 
ments of joinder of parties. This decision to limit the scope of the 
lawsuit was reached without any reference to possible prejudice to 
the parties or inconvenience in trying the issues; a more expedient 
method would permit the courts to determine the practicality of 
joinder as a matter of discretion and trial convenience without 
narrow legislative restrictions. 


History oF JOINDER OF CAUSES OF ACTION 
At Common Law 


The history of joinder is significant because in permitting joinder 
of causes of action involving multiple parties we have made little 
progress from common law pleading, and in regard to the subject 
matter of joined causes, our reforms have not been as great as the 
statutory language indicates because of our narrow concept of a 
cause of action. At common law joinder of causes of action was 
rigidly controlled by the writ system and the forms of action which 
limited the subject matter of the suit. Actions could not be joined if 
separate judgments were required, but the various claims falling 
within a particular form of action could be joined, despite dissimilar- 
ity, because one judgment was sufficient.* However, claims falling 
within different forms of action could not be joined even though they 





31 Cuirry, PLeapiIne *222 (16th Am. ed. 1876). 














WISCONSIN LAW REVIEW [Vol. 1955 





460 


arose out of the same occurrence.‘ This rule was at once too broad and 
too narrow, and was without a rational basis. 

The rule as to joinder of causes in equity was more liberal and was 
simply a prohibition against multifariousness, which Story defined 
as improperly joining in one bill distinct and independent matters 
and thereby confounding them.’ Joinder was chiefly a matter of 
discretion and trial convenience in preventing a multiplicity of suits, 
and this idea was meant to prevail in the drafting of the codes. 


Procedural Reform 


The first great procedural reform of the law in America began with 
the adoption of the Field code by the New York legislature in 1848.* 
Effective March 1, 1857, Wisconsin enacted the provisions of the 
amended New York code’ so that joinder was permitted if the causes 
of action arose out of one of seven enumerated classes pertaining to 
subject matter and affected all the parties to the action. The new 
law was a marked improvement over the common law forms of action, 
but it still severely limited joinder of causes by demanding uniformity 
of subject matter and parties with identical interests. Although 
joinder was limited to claims within one of the enumerated classes, 
the first subdivision referred to transactions connected with the sub- 
ject of actions, and hence cut across all of the other classes. However, 
this familiar category produced a great deal of confusion for the 
practitioner and the courts as they attempted to find a workable 
definition of “transaction” and “subject of action.’’® Wisconsin re- 
tained the law until 1915 when the statute was amended to its 
present form.!® Under Wis. Stat. § 263.04 (1953) the subject matter 
of actions has assumed a subservient role while identity of parties 
has become the key to joinder of causes of action. Accordingly 
joinder of parties remains inextricably bound to joinder of causes. 





4 Jd. at *223. There were some exceptions to this rule, for debt and detinue 
could be joined, as well as an action in case and trover. 

5 Story, Equiry Pieapine §§ 271-272 (9th ed. 1879). 

6 See N. Y. Laws 1848, c. 379, § 143; First Rep. Comm’rs on Prac. & Pl., § 143 
(N.Y. 1848). 

7 N.Y. Laws 1852, c. 392, § 167 amending N.Y. Code § 143 (1848). 

8 Wis. Laws 1856, c. 120, §§ 73, 74. The seven classes within which claims could 
be joined were: (1) actions arising out of the same transaction or transactions 
connected with the same subject of action; (2) contract, express or implied; (3) in- 
juries to the person or property; (4) injuries to character; (5) actions to recover 
real property with or without damages; (6) actions to recover personal property 
with or without damages; and (7) claims against a trustee by virtue of a contract 
or by operation of law. 

® See especially Emerson v. Nash, 124 Wis. 369, 102 N.W. 921 (1905); McArthur 
v. Moffet, 143 Wis. 564, 128 N.W. 445 (1910). 

10 Wis. Laws 1915, c. 219, § 4. 
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PRELIMINARY PROBLEMS RELATING TO JOINDER 
Wisconsin’s Concept of “Cause of Action’’ 


For a definition of cause of action, the Wisconsin Supreme Court 
has relied heavily upon Pomeroy’s analysis of a cause of action under 
the primary right theory."! The cause of action must include facts 
showing (1) the plaintiff’s primary right, (2) the defendant’s corre- 
sponding duty, and (3) a breach of that duty by the defendant.” 
In determining how many causes of action are stated in the complaint, 
the court has often said: 


The test of whether there is more than one cause of action stated 
or attempted to be stated in a complaint is not whether there are 
different kinds of relief or objects sought, but whether there is 
more than one primary right sought to be enforced or one subject 
of controversy presented for adjudication." 


Although this indicates that but one cause of action is stated if one 
primary right is sought to be enforced or if one subject of controversy 
is presented, our court in McArthur v. Moffet* concluded that the 
plaintiff’s primary right must be an essential part or the whole of the 
subject of the action. As such, it becomes almost impossible for 
several plaintiffs to enforce a single primary right unless there is 
some very close unity of interest among them. 

This addiction to the primary right conceptualism fostered cas- 
uistry in another case; in Booth v. Frankenstein the issue was whether 
a single tortious act which caused injury to the person and prop- 
erty of the plaintiff gave rise to a single cause of action or to two 
separate causes of action. The logical result under the primary right 
theory is that such a situation produces two causes of action, since 
the plaintiff seeks to enforce his right to personal security and his 
right of private property. Yet our court held that only one cause of 
action was stated. As a practical result, the decision cannot be criti- 
cized because it disposes of all claims arising out of the same occur- 
rence in a single trial. 





11 Pomeroy, Cope REMEDIES § 346 et seg. (5th ed. 1929). 

12 State v. P. Lorillard Co., 181 Wis. 347, 193 N.W. 613 (1923); McArthur v. 
Moffet, 143 Wis. 564, 128 N.W. 445 (1910); South Bend Chilled Plow Co. v. 
George C. Cribb Co., 105 Wis. 443, 81 N.W. 675 (1900). 

13 Zinc Carbonate Co. v. First Nat. Bank, 103 Wis. 125, 139, 79 N.W. 229, 233 
(1899). See also Uihlein v. Rosenberg, 255 Wis. 412, 39 N.W.2d 389 (1949); 
American Can Co. v. Stare, 150 Wis. 627, 1388 N.W. 67 (1912); Herman v. Felt- 
housen, 114 Wis. 423, 90 N.W. 432 (1902); Adkins v. Loucks, 107 Wis. 587, 83 
N.W. 934 (1900); South Bend Chilled Plow Co. v. George C. Cribb Co., 105 Wis. 
443, 81 N.W. 675 (1900); Gager v. Marsden, 101 Wis. 598, 77 N.W. 922 (1899). 
14143 Wis. 564, 128 N.W. 445 (1910). 
1% 209 Wis. 362, 245 N.W. 191 (1932). 
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Alleviation of Joinder Problems in Equity by a Broader 
View of ‘Cause of Action”’ 


When jurisdiction in equity has been obtained, the court will take 
into consideration the entire subject matter and retain such juris- 
diction until all matters involved in the litigation and connected 
with the subject matter are finally disposed of. This familiar prin- 
ciple of equity jurisdiction needs no citation and its influence on 
joinder of causes and parties has been profound. As a result when an 
equitable cause of action is asserted, many different kinds of relief 
may be demanded even though the different kinds of relief do not 
affect all the parties to the action; it is sufficient if the requested 
relief is incidental to the principal controversy.’* The liberality of 
joinder of causes in equitable actions can be demonstrated by examin- 
ing the various types of situations that have arisen. Most of these 
situations involve multiple parties, but there is seldom a misjoinder 
of causes of action because equity views the entire proceeding as one 
cause of action.!7 

Typically the whole subject of winding up a corporation, settling 
with its creditors, and distributing its assets is brought before the 
court as one cause of action since the settlement of the corporate 
affairs constitutes but one subject or cause of action.'* Similarly 
equitable suits to correct wrongs flowing from elaborate and fraudu- 
lent schemes of promoters and officers of a corporation and others to 
diminish its assets to their profit usually involve one subject and 
cause of action.'® An equitable suit to set aside conveyances and 
transfers of property made by a debtor in defraud of his creditors 
ordinarily states one cause of action, and although the relief may 
vary as to the parties, the plaintiff is merely asserting his right to 
property fraudulently acquired or withheld.”° In all of the above 

16 Usow v. Usow, 213 Wis. 395, 251 N.W. 458 (1933). 

17 At law, the following have been held to constitute but one cause of action: 
an action for damages from several breaches of the same contract, Northern 
Assur. Co. of England v. Hotchkiss, 90 Wis. 415, 63 N.W. 1020 (1895), Shores 
Lumber Co. v. Starke, 100 Wis. 498, 76 N.W. 366 (1898); an action for material 
furnished and labor or services performed, Danielson v. Garage Equipment Mfg. 
Co., 151 Wis. 492, 1389 N.W. 443 (1913), Roehring v. Huebschmann, 34 Wis. 185 
( 1874); an action for damages resulting from a conspiracy to injure the plaintiff, 
Booker v. Pelkey, 173 Wis. 24, 180 N.W. 132 (1920), Fisher v. Schuri, 73 Wis. 
370, 41 N.W. 527 (1889), Murray v. McGarigle, 69 Wis. 483, 34 N.W. 522 (1887). 

18 Seering v. Black, 140 Wis. 413, 122 N.W. 1055 (1909): South Bend Chilled 
Plow Co. v. George C. Cribb Co., 105 Wis. 443, 81 N.W. 675 (1900); Gager v. 
Marsden, 101 Wis. 598, 77 N.W. 922 (1899). 

19 Simon v. Weaver, 143 Wis. 330, 127 N.W. 950 (1910); Gores v. Field, 109 
Wis. 408, 84 N.W. 867, 85 N.W. 411 (1901); Zinc Carbonate Co. v. First Nat. 
Bank, 103 Wis. 125, 79 N.W. 229 (1899). 


ad Uihlein Vv. Rosenberg , 255 Wis. 412, 39 N.W.2d 389 (1949); Usow v. Usow, 
213 Wis. 395, 251 NW. 4 458 (1933); Woelfel v. New England Mut. L. Ins. Co., 
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cases the presence of numerous parties was no bar to the action 
because only one cause of action was sought to be enforced. 

Antitrust actions represent a situation in which numerous de- 
fendants are joined and various relief sought against them in vindi- 
cating but one primary right of the state. In State v. P. Lorillard 
Co. and State v. Golden Guernsey Dairy Co-operative? the complaints 
charged defendants with combination and conspiracy in restraint of 
trade demanded injunctions against future violations, cancellation of 
charters of the domestic corporations involved, ouster of the foreign 
corporations, and different money forfeitures from all. Despite the 
different forms of relief and penalties demanded, the defendants did 
not have to be affected equally or in the same respect. In both cases 
the remedies were prescribed by different statutes but it was held that 
one cause of action was stated because only one primary right was 
presented.?* However, where the particular method of vindicating a 
right is prescribed by statute, such a proceeding may not be joined 
with another action.”4 

Wis. Stat. § 278.04 (1953) permits a plaintiff’s demand for a de- 
ficiency judgment in a suit for foreclosure and sale of mortgaged prop- 
erty; this does not create another cause of action since only one 
primary right is vindicated, viz., the right to enforce the mortgage 
security owned by the plaintiff to its full extent.2* However, a com- 
plaint states two causes of action if the mortgagee sues on the mort- 
gage debt and joins an action for foreclosure without requesting a 
deficiency judgment; this joinder will be sustained if the parties are 
limited to the parties to the note and mortgage.” When as a necessary 
part of full relief, the person seeking to foreclose the mortgage wishes 
to have the status of the mortgage lien determined in regard to hostile 





182 Wis. 45, 195 N.W. 871 (1923); Adkins v. Loucks, 107 Wis. 587, 83 N.W. 934 
(1900); Marston v. Dresen, 76 Wis. 418, 45 N.W. 110 (1890); Bassett v. Warner, 
23 Wis. 673 (1869); Hamlin v. Wright, 23 Wis. 491 (1868). 

41 181 Wis. 347, 193 N.W. 613 (1923). 

2 257 Wis. 254, 43 N.W.2d 31 (1950). 

* See Morrison v. Steinfort, 254 Wis. 89, 35 N.W.2d 235 (1948). 

%4 See Thomson v. Public Service Comm., 236 Wis. 157, 294 N.W. 517 (1940) 
(improper to join a non-adversary proceeding to set aside orders of the Public 
Service Commission with an action for declaratory relief); Superior v. Douglas 
County Tel. Co., 141 Wis. 363, 122 N.W. 1023 (1910) (a proceeding to review an 
order of the Railroad Commission may not be combined with a suit to enjoin a 
telephone company from complying with such order). 

*% American Can Co. v. Stare, 150 Wis. 627, 138 N.W. 67 (1912); Fanning LA 
tsb? 117 Wis. 408, 94 N.W. 335 (1903); ‘Bishop V. Douglass, 25 Wis. 6 

% Cavadini v. Larson, 211 Wis. 200, 248 N.W. 209 (1933); Endress v. Shove 
110 Wis. 133, 85 N.W. 653 (1901). 
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claims of priority not based on paramount title, there is presented 
but one primary right.” 


Joinder of Defendants in the Alternative 


If the facts of a case clearly present an occasion for alternate 
relief under Wis. Stat. § 260.11(1) (1953), the requirements of Wis. 
Stat. § 263.04 (1953) re joinder of causes have been held subordinated 
thereto.** Obviously, alternative relief is inconsistent with the idea 
that the causes of action united must affect all the parties.2® Thus 
when the plaintiff is genuinely uncertain as to whether A or B will 
be liable to him, he may join A and B as defendants, demanding judg- 
ment against A, or failing that, a judgment against B. If A is liable 
B cannot be liable; and if B is liable, A is not.*° This situation should 
be distinguished from that in which a plaintiff has two separate 
and independent causes of action running against two separate 
defendants, but where there may be only one execution or satisfaction 
of his claim.*' In such a case, plaintiff has a free choice as to whom 
he will sue, but if he wishes to unite the causes of action in one com- 
plaint, the requirements of joinder of causes must be met. 


INTERPRETATION OF Wis. Stat. § 263.04 
Legal and Equitable Causes of Action 


Generally, legal and equitable causes of action may be joined as 
in an action to reform a contract and recover damages for breach 
thereof,*? or in an action to remove a cloud from title to land and to 
recover possession® or damages from trespass,“ or in foreclosing a 
mortgage and recovering a personal judgment on the mortgage note,** 





27 Herman v. Felthousen, 114 Wis. 423, 90 N.W. 432 (1902). 

28 Closely related to the problem of alternative relief is the joining of inconsist- 
ent causes of action, which has been sustained by the Wisconsin Supreme Court. 
Bischoff v. Hustisford State Bank, 195 Wis. 312, 218 N.W. 353 (1928). See also 
Kuchenreuther v. Chicago, M., St. P. & P. R. Co., 225 Wis. 613, 275 N.W. 457 
(1937); Astin v. Chicago, M. & St. P. R. Co., 143 Wis. 477, 128 N.W. 265 (1910). 

29 De Groot v. Peoples State Bank, 183 Wis. 594, 198 N.W. 614 (1924). 

30 Wisconsin Orange Crush B. Co. v. Meicher, 198 Wis. 461, 224 N.W. 702 
(1929); Thomson v. Chicago, M. & St. P. R. Co., 195 Wis. 78, 217 N.W. 927 
(1928); Lukken v. Hanover Fire Ins. Co., 194 Wis. 569, 217 N.W. 404 (1928); 
De Groot v. Peoples State Bank, 183 Wis. 594, 198 N.W. 614 (1924). 

31 Marston Brothers Co. v. Oliver W. Wierdsma Co., 244 Wis. 394, 12 N.W.2d 
Le fetes’ Midland Terra Cotta Co. v. Illinois 8. Co., 163 Wis. 190, 157 N.W. 

1916). 

32 Cameron v. White, 74 Wis. 425, 43 N.W. 155 (1889). See Krakow v. Wille, 

125 Wis. 284, 103 N.W. 1121 (1905). 

33 Kruczinski v. Neuendorf, 99 Wis. 264, 74 N.W. 974 (1898). 

* McArthur v. Moffet, 143 Wis. 564, 128 N.W. 445 (1910). 

% Cavadini v. Larson, 211 Wis. 200, 248 N.W. 209 (1933). 
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or to restrain future breaches of a contract and at the same time re- 
cover agreed liquidated damages for past breaches of the same con- 
tract.** Occasionally the question of legal or equitable causes of action 
is circumvented if the court finds one group of operative facts giving 
rise to a single cause of action with varying legal and equitable claims 
for relief.*7 The requirement that the causes of action united must 
affect all the parties is especially onerous when the legal and equitable 
causes involve multiple parties. For instance, in vindicating a legal 
right, a plaintiff can call, for reparation, only upon individuals who 
have invaded that right, while in enforcing an equitable right every 
person necessary to a complete determination of the issues may be 
present.*® Hence a union of two such causes risks the presence of 
parties not affected by the legal cause of action. 


Affect all the Parties to the Action 


Since the requirement of uniformity of subject matter was dropped 
in 1915, the chief limitation upon joinder in Wisconsin is that the 
causes of action united must affect all the parties to the action. The 
limitation has no effect in a simple action involving one plaintiff 
and one defendant, but whenever there are multiple parties this 
restriction narrows the scope of the law suit without regard to possi- 
ble similarity of subject matter or issues. Hence a plaintiff cannot 
join separate causes of action against various different members of a 
group of several defendants, nor can several plaintiffs join separate 
causes of action against one defendant; and an action accruing to a 
person alone cannot be united with one accruing to him jointly. 


Joint Parties 


Where an action is brought in respect to a certain fund, or to 
assert a common right, or to restrain acts injurious to property in 
which the plaintiffs (or defendants) have a common interest or a com- 
mon right, there is no misjoinder. All persons owning the various 
interests in a single parcel of land may join to recover damages for 
an injury to that land; this would include life tenant and remainder- 
men,** mortgagor and mortgagee,“ and tenants in common or joint 


%* Pennsylvania Oil Co. v. Andrew, 233 Wis. 226, 288 N.W. 246 (1940). 

37 Carthew v. Platteville, 157 Wis. 322, 147 N.W. 375 (1914); South Bend 
Chilled Plow Co. v. George C. Cribb Co., 105 Wis. 443, 81 N.W. 675 (1900); 
Whetstone v. Beloit Straw Board Co., 76 Wis. 613, 45 N.W. 535 (1890). 

38 See Tyre v. Krug, 159 Wis. 39, 149 N.W. 718 (1914); Younkin v. Milwaukee 
L., H. & T. Co., 112 Wis. 15, 87 N.W. 861 (1901); Hawarden v. Youghiogheny & 
Lehigh Coal Co., 111 Wis. 545, 87 N.W. 472 (1901); Lull v. Fox & Wis. Imp. Co., 
19 Wis. 112 (*100) (1865). 
3° Schiffer v. City of Eau Claire, 51 Wis. 385, 8 N.W. 253 (1881). 
4° Seymour v. Carpenter et al., 51 Wis. 413, 8 N.W. 251 (1881). 
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tenants.“ It does not include actions for injury to separate parcels of 
land with different owners. Similarly the heirs may join in a suit for an 
accounting by the administrator of an estate,*? and the joint owners of 
a note may sue together on such note.** These are the typical cases of 
joint rights wherein the plaintiffs are necessary parties. 


Equitable Causes of Action Involving Multiple Parties 


The rule as to identity of parties is relaxed in equity. There it is 
not indispensable to a joinder of causes of action that all the parties 
should have an interest in all matters contained in the suit; it is 
sufficient if each party has an interest in some essential matter in the 
suit, and there is some connection or community of interest with the 
others.“* In Younkin v. Milwaukee L., H. & T. Co.“ the plaintiffs 
were owners of twenty-nine abutting lots. They had joined to pre- 
vent the operation of a street railway as a nuisance common to all 
plaintiffs. The court held that where the erection of a nuisance 
would cause damage to each of several persons, they had a right to 
join in an action to prevent its erection.“* Similarly, riparian owners 
may join to prevent a diversion of water from their lands.‘7 However, 
in the Younkin case the plaintiffs also sought damages. This was not 
permitted because the amount of damage to the respective lots would 
differ according to the nature and use of the land. The court quoted 
approvingly: 

where several persons are injured by a common nuisance, al- 

though varying in degree, but having a common effect, they may 

join in a bill for an injunction, but there can be no recovery of dam- 
ages.** 

In contrast to the rule just stated, our court held in three early 
cases that the owners of lots in severalty could not join as plaintiffs 
to set aside an illegal tax on their separate lots or restrain a sale of 





41 Welch v. Sackett et al., 12 Wis. 270 (*243) (1860). 

42 Bassett v. Warner, 23 Wis. 673 (1869). 

48 Stevens v. Campbell, 13 Wis. 419 (*375) (1861). But cf. Jordan v. Buick 
Motor Co., 75 F.2d 447 (7th Cir. 1935) (Two stockholders of an incorporated 
automobile agency who “jointly” accepted a manufacturer’s offer of exclusive 
agency by contributing additional capital, were held to have separate causes of 
action for the manufacturer’s failure to grant that exclusive agency). 

44 Woelfel v. New England Mut. L. Ins. Co., 182 Wis. 45, 195 N.W. 871 (1923). 

4 112 Wis. 15, 87 N.W. 861 (1901). 

“ See also Pettibone v. Hamilton, 40 Wis. 402 (1876); Barnes v. City of Racine, 
4 Wis. 474 (*454) (1854). 

47 Draper v. Brown, 115 Wis. 361, 91 N.W. 1001 (1902); Grand Rapids Water 
Power Co. et al. v. Bensley, 75 Wis. 399, 44 N.W. 640 (1890). 

48 Younkin v. Milwaukee L., H. & T. Co., 112 Wis. 15, 22, 87 N.W. 861, 863 
(1901). See also Lull v. Fox and Wis. Imp. Co., we Wis. 112 '(*100) (1865). The 
court quoted from 2 Woop, Nuisances 1160 (3d ed 1900). 
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their land for taxes.*® Nor may a taxpayer for himself and on behalf 
of other taxpayers similarly situated sue to restrain a special tax 
assessment against property abutting on a certain street.5° The 
rationale of these tax cases is that the plaintiff is only interested in 
relieving his own property from a tax, while payment by his neigh- 
bors does not directly concern him; none of the taxpayers had such a 
common pecuniary interest that would authorize them to unite in 
one suit as plaintiffs. But in cases involving a common or general 
interest of many persons, the right of the taxpayer to bring a class 
suit is not doubted, as in actions to prevent the squandering or un- 
lawful disposal of public property or funds.®! 


Suits in a Representative Capacity 


Generally a cause of action for or against one individually cannot 
be joined with a cause of action for or against him in a representative 
capacity, regardless of whether both claims arise out of the same 
occurrence.®*? As a corollary to this rule, a cause of action for a wrong 
to an individual cannot be joined with an action to redress or pre- 
vent a wrong to a class. This point is sharply focused in the follow- 
ing cases: in Tyre v. Krug*® our court held that a cause of action 
for damages in favor of the plaintiff personally could not be united 
with a cause of action on behalf of other taxpayers as a class to 
restrain certain acts of public officers; similarly in Hawarden v. 
The Youghiogheny & Lehigh Coal Co.,* a claim for damages arising out 
of an unlawful combination of coal dealers to destroy plaintiff’s 
retail business could not be united with a claim by plaintiff as repre- 
sentative of a class of retailers to restrain further operations by the 
combination. In neither case does the plaintiff’s cause of action for 
damages affect the other members of the class. However, a cause 


** Barnes v. City of Beloit, 19 Wis. 104 (*93) (1865); Howland v. Board of 

—- 19 Wis. 264 (*247) (1865); Newcomb v. Horton, 18 Wis. 594 (*566) 
1 > 

50 Carstens v. Fond du Lac, 137 Wis. 465, 119 N.W. 117 (1909); Linden Land 
Co. v. Milwaukee Electric Ry. & Light Co., 107 Wis. 493, 83 N.W. 851 (1900). 

51 Carstens v. Fond du Lac, 137 Wis. 465, 119 N.W. 117 (1909); Linden Land 
Co. v. Milwaukee Electric Ry. & Light Co., 107 Wis. 493, 83 N.W. 851 (1900); 
Webster v. Douglas County, 102 Wis. 181, 77 N.W. 885, 78 N.W. 451 (1899); 
Quaw v. Paff, 98 Wis. 586, 74 N.W. 369 (1898). 

52 Crowley v. Hicks, 98 Wis. 566, 74 N.W. 348 (1898); Robbins v. Gillett, 2 Pin. 
439 (Wis. 1850). 

53 159 Wis. 39, 149 N.W. 718 (1914). 

5111 Wis. 545, 87 N.W. 472 (1901). For cases involving a corresponding prob- 
lem where several stockholders, creditors or subscribers of a corporation sue in 
their own right and join claims for relief of their class or the corporation, see: 
Luther v. C, J. Luther Co., 118 Wis. 112, 94 N.W. 69 (1903); Pietsch v. Krause, 
116 Wis. 344, 93 N.W. 9 (1903); Boyd v. Mutual Fire Asso., 116 Wis. 155, 90 
N.W. 1086, 94 N.W. 171 (1903); Spaulding v. North Milwaukee Town Site Co., 
106 Wis. 481, 81 N.W. 1064 (1900). 
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of action by a decedent’s personal representative for pain and suf- 
fering to decedent as a result of injuries inflicted by defendant may 
be joined with a cause of action to recover the pecuniary loss sus- 
tained by relatives of the deceased.™ The explanation is that both 
causes of action are prosecuted by the personal representative in the 
same capacity. 


Husband and Wife 


A man and his wife stand in no different capacity than any other 
plaintiffs or defendants in problems concerning joinder of causes. 
Hence, when a husband and wife suffer individual injuries as a result 
of a single act of a defendant, ordinarily their causes of action may 
not be joined.** Under Wis. Laws 1881, c. 99 [now Wis. Stat. § 246.07 
(1953)] which gives a married woman the right to sue in her own name, 
a cause of action for injury to the person or character of a married 
woman may not be united with her husband’s derivative cause of 
action for loss of services and expenses in consequence of such in- 
jury.*’ But this statute does not diminish the husband’s right to assert 
a separate action forloss of services, and in a suit by the wife to recover 
for personal injuries she may not also recover for loss of her services 
and the medical expenses incurred.** Since the husband must main- 
tain a separate action, defendant’s liability is not rendered res judi- 
cata by reason of the wife’s previous suit for her own injuries.*® 


Place of Trial 


As long as we have local and transitory actions, this requirement 
as to place of trial must be met. Thus in Hackett v. Carter,*° where the 
complaint stated two causes of action, each relating to land in a 
different county, the court held that the actions were local and had 
to be tried in the county in which the land was situated. Besides 
venue, place of trial also includes jurisdiction of courts; hence an 
heir’s personal cause of action against the past administrator of an 
estate may not be joined with the estate’s cause of action against 





55 Nemecek v. Filer and Stowell Co. 126 Wis. 71, 105 N.W. 225 (1905); Koehler 
v. Waukesha Milk Co., 190 Wis. 52, 208 N.W. 901 (1926). 

56 Brickner v. Kopmeier, 133 Wis. 582, 113 N.W. 414 (1907). See Grant v. 
Asmuth, 195 Wis. 458, 218 N.W. 834 (1928). But cf. Wis. Stat. § 260.12 (1951) 
(several persons may join their separate claims for damages against the same 
person based upon the same alleged negligence). 

57 Fife v. City of Oshkosh, 89 Wis. 540, 62 N.W. 541 (1895); McLimans v. 
City of Lancaster, 63 Wis. 596, 23 N.W. 689 (1885); Shanahan v. City of Madison, 
57 Wis. 276, 15 N.W. 154 (1883). 

58 Green v. Town of Nebagamain, 113 Wis. 508, 89 N.W. 520 (1902). 

5® Selleck v. Janesville, 104 Wis. 570, 80 N.W. 944 (1899). 
6° 38 Wis. 394 (1875). 
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the same defendant, because the former action is triable in a circuit 
court while the latter may be tried only in a county court.*! 


Separate Statement 


Obviously two or more causes of action must exist before a question 
of joinder of causes may arise. Thus upon a demurrer for misjoinder 
of causes of action, the court must first ascertain whether several 
causes of action are sufficiently stated.** In determining how many 
causes of action are alleged, the court is not bound by the form of 
the pleading, but may consider the substance of the whole pleading.” 

Assuming that a complaint improperly combines two or more valid 
causes of action in one count, defendant’s remedy will depend upon 
whether those causes of action are joinable. If the complaint inter- 
mingles several causes of action which might properly be joined, the 
remedy of the defendant is a motion to make more definite and cer- 
tain.** Where, however, the actions are not joinable and are inter- 
mingled in one count, the remedy is then by demurrer; failure 
to object to such misjoinder is deemed a waiver. 


JOINDER UNDER THE FEDERAL RULES 


The advantages under Federal Rules 18 and 20 are patent.®’ As be- 
tween a single plaintiff and defendant, joinder is virtually unlimited; 


61 Kontominas v. Popp, 256 Wis. 169, 40 N.W.2d 512 (1949) (besides the place 
of trial objection, the causes of action united did not affect both plaintiffs). 

6? Zander v. Columbus Foods Corp., 249 Wis. 268, 24 N.W.2d 624 (1946 
Marston Brothers Co. v. Oliver W. Wierdsma Co., 244 Wis. 394, 12 N.W. Hi 
748 (1944); Hasbrouck v. Armour & Co., 139 Wis. "357, 121 N.W. 157 (1909); 
White v. White, 132 Wis. 121, 111 N.W. 1116 (1907); Boyd v. Mutual Fire Asso., 
116 Wis. 155, 90 N.W. 1086, 94 N.W. 171 (1903); ’ Koepke v. Winterfield, 116 
Wis. 44, 92 N.W. 437 (1902); Willard v. Reas, 26 Wis. 540 (1870); Truesdell v. 
Rhodes, 26 Wis. 215 (1870). 

«3 Usow v. Usow, 213 Wis. 395, 251 N.W. 458 (1933); Weber v. Naas, 212 Wis. 
537, 250 N.W. 436 (1933); State v. P. Lorillard Co., 181 Wis. 347, 193 N.W. 613 
(1923); Sullivan v. Ashland L., P. & St. R. Co., 156 Wis. 445, 146 N.W. 506 
pene he also Wis. Stat. §§ 263.27, 263.07 (1951) (pleadings shall be liberally 
construed). 

6 Michels v. Michels, 240 Wis. 539, 3 N.W.2d 359 (1942); Karass v. Marquardt, 
230 Wis. 655, 284 N.W. 514 (1939); Isaacs v. Milwaukee Chair Co., 229 Wis. 
184, 282 N.W. 1 (1938); Christensen v. Christensen, 206 Wis. 10, 238 N.W. 813 
(1931); Ernest v. Schmidt, 199 Wis. 440, 223 N.W. 559, 227 N.W. 26 (1929); 
Danielson v. Garage Equipment Mfg. Co., 151 Wis. 492, 139 N.W. 443 (1913); 
Nichol v. Alexander, 28 Wis. 118 (1871). 

65 See cases cited in note 64, supra. 

* Thurs Box Co. v. Marathon County, 233 Wis. 387, 289 N.W. 691 (1940); 
Wisconsin Creameries, Inc. v. Johnson, 208 Wis. 444, 243 N.W. 498 (1932); Cary 
v. Wheeler, 14 Wis. 305 (*281) (1861). 

87 Federal Rule 18(a) provides: 

The plaintiff in his complaint . . . may join either as independent or as 
alternate claims as many claims either legal or equitable or both as he 
may have against an opposing party. There may be a like joinder of claims 
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and joinder is permitted irrespective of the consistency of the claims 
asserted.** The real limitation upon joinder is that imposed by venue 
and jurisdiction restrictions,® subject to the proviso that when there 
are multiple parties, the further requirements of joinder of parties 
must be met. The parties’ restriction here is a sane one, requiring 
only that the claims arise out of the same transaction, occurrence, 
or series of transactions or occurrences, and involve some common 
question of law or fact. It is important to keep in mind the broad 
concept of a “‘claim’’’° under the Federal Rules, for the use of this 
term often prevents a joinder problem from arising. Under this prag- 
matic treatment a claim now denotes “the aggregate of operative 
facts which give rise to a right enforceable in the courts.’’”! 

In the federal courts the problem of joinder has become one of 
trial convenience with the court responsible for the proper exercise 
of discretion in ordering separate trials. Federal Rule 21 provides 
that misjoinder of parties is not a ground for dismissal, and any 
claim against a party may be severed and proceeded with separately. 
Under Rule 42 (b) the court has discretionary power to order separate 
trials in furtherance of convenience or to avoid prejudice, while Rule 
54 (b) permits (under certain conditions) a final judgment on some 
of the claims presented in an action. The last two rules appear 
to have been designed to meet the difficulties which might arise from 
the liberal joinder provisions. Thus under the flexible Federal Rules, 
joinder of actions is truly a trial, and not a pleading, problem. 





when there are multiple parties if the requirements of Rules 19, 20, and 22 

{relating to parties and interpleader] are satisfied. . . . 

Federal Rule 20(a) provides: 

All persons may join in one action as plaintiffs if they assert any right to 
relief jointly, severally, or in the alternative in respect of or arising out of the 
same transaction, occurrence, or series of transactions or occurrences and if 
any question of law or fact common to all of them will arise in the action. All 
persons may be joined in one action as defendants if there is asserted against 
them jointly, severally, or in the alternative, any right to relief in respect of or 
arising out of the same transaction, occurrence, or series of transactions or 
occurrences and if any question of law or fact common to all of them will 
arise in the action. A plaintiff or defendant need not be interested in obtaining 
or defending against all the relief demanded. . . 

Federal Rule 20(b) permits the court to order separate trials to prevent delay or 
prejudice. 

68 Michelson v. Shell Union Oil Corp., 26 F. Supp. 594 (D. Mass. 1939); Berg- 
man v. Joe Morris Music Co., 27 F. Supp. 985 (S.D.N.Y. 1939). 

6? Fep. R. Crv. P. 82 insures that the Federal Rules shall not be construed to 
extend jurisdiction or venue. Cf. Cashmere Valley Bank v. Pacific Fruit & Pro- 
duce Co., 33 F. Supp. 946 (E.D. Wash. 1940). 

70 See 2 Moore, Feprerau Practice § 2.06, p. 359 (2d ed. 1948). 
11 Original Ballet Russe v. Ballet Theatre, 133 F.2d 187, 189 (2d Cir. 1943). 
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CONCLUSION 


At present, one-third of the states, influenced largely by the 
English reforms of the late nineteenth century and our Federal Rules, 
have enacted new provisions liberalizing joinder of causes of action 
and parties.”? The principle which has guided this procedural reform 
is the promotion of the complete and rapid settlement of a contro- 
versy in one proceeding without undue prejudice to the parties. To 
meet that aim, the recent reforms emphasized judicial control over 
procedure in preference to legislative control; this has resulted in 
the adoption of liberal joinder statutes within which the courts regu- 
late the scope of a lawsuit by considerations of trial convenience. 
The most frequent of these legislative tests has been the dual one of 
joining claims which arise out of the same transaction and involve a 
common question of law or fact. However, with proper safeguards for 
severance, the test could well be extended to joinder when the claims 
arise out of the same transaction or raise a common question of law or 
fact. 

What these reforms should signify for Wisconsin may be demon- 
strated by referring back to the De Witte case. Suppose that that ac- 
tion had been commenced in a federal court or in a state with liberal 
statues for joinder. Under the usual test in such courts, the defa- 
mation of the plaintiffs by a single letter constitutes one occurrence 
from which the several claims of the plaintiffs arise. There are several 
questions of law and fact common to the parties: was there publica- 
tion of the libelous letter? were the words used libelous per se? did 
the letter, by referring to “the small group of officers,’’ sufficiently 
identify the plaintiffs as the persons defamed? This does not mean 
that the plaintiffs’ claims would necessarily be tried in one action, 
for if any of the parties would be prejudiced thereby, the court could 
order a severance. By virtue of Wis. Stat. § 251.18 (1953), our Su- 
preme Court has the power to promulgate rules to regulate pleading, 

™ Ariz. CopE ANN. §§ 21-512, 508 (1939); Cau. Cops Crv. Proc. §§ 378-379a, 
427 (1953); R. Crv. P. 20a, 18a, Coto. Strat. ANN. (1935, 1941 Replacement Vol.); 
Conn. GEN. Strat. §§ 7824, 7819 (1949); Inu. Rev. Stat. §§ 147, 148, 168 (1945); 
R. Crv. P. 22-27, Iowa Cope (1954); Mo. Rev. Star. §§ 507.040, 509.060, 
509.070 (1949); R. Civ. P. 4:31-1, 4:33-1, N.J. Rev. Srar. (Supp. 1953); N.M. 
Srat. ANN. §§ 19-101(20)(18) (1941); N.Y. Civ. Prac. Act §§ 209, 211, 258, 
as amended, N.Y. Laws 1949, c. 147; R. Civ. P. 1020, 2229, Pa. Stat. ANN. 
(1953); R. Crv. P. 40, 51, Tex. Rev. Crv. Sra. Ann. (1948); R. Crv. P. 18, 19, 
20, Uran Cope Ann. (1953); WasH. Rev. Cope § 4.36.150 (1952) and Was. 
Cr. Rugs, 34A Wash. 2d 68 (1951); Wyo. Comp. Stat. ANN. §§ 3-613, 3-701, 
3-702 (1945). Of the states that have reformed their ese provisions, California, 
Connecticut, Pennsylvania, and Washington still retain the narrow subject 
matter restriction on joining causes of action. Colorado, Iowa, New Jersey, 


Pennsylvania, and Washington attained their reforms by virtue of their supreme 
courts’ rule-making power. 
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practice, and procedure for the purpose of simplifying the same and 
of promoting the speedy determination of litigation upon its merits. 
The Supreme Court has already used this rule-making power to ex- 
pand joinder by permitting several persons with separate claims for 
damages against the same person based on the same negligence to 
unite in prosecuting their claims in one action;7* why not use that 
power for a complete revision of joinder of parties and causes of ac- 
tion? 

Merton N. Rorrer 





7 See Wis. Stat. § 260.12 (1953) and Supreme Court Ru Le, 204 Wis. v (1931). 
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Notes 


“UNION MEMBERSHIP” UNDER THE TAFT-HARTLEY 
ACT. The institution of “union security’’ is as controversial today as 
in 1903 when the first organized opposition to it appeared.’ Prior to 
1947 the concept of “union security’’—whether in the form of a 
closed shop,? a union shop,’ or maintenance-of-membership*—meant 
an arrangement under which actual membership in a union was a 
condition of obtaining or keeping a job. This was so in practice® and 
was so understood by the legislatures* and the courts.’ The Taft- 
Hartley Act of 1947* introduced a new concept of union membership. 
Under this new definition, “union security’’ clauses may require, at 
most, a tender of dues and initiation fees.* Actual membership is not 
required.!° 

Failure to recognize the difference between ‘union membership” 
under Section 8(a)(3)" of the Taft-Hartley Act and literal union 


1 For a history of this opposition see Toner, THe CLosep Sop 115-147 (1941). 
The “Right to Work” (without joining a union) laws, adopted by 17 states, are 
the most recent example reflecting this opposition. 

? The closed shop required that an employer hire only members of the union 
selected as the bargaining representative in his plant. 

3 A union shop contract did not make union membership a condition precedent 
to employment, but did require employees to become roncer, tt within a stipulated 
period of time. 

‘ A maintenance-of-membership contract required that employees who volun- 
tarily chose to join the union thereafter had to maintain their membership as a 
condition of continued employment. 

5 Tonnr, THE CLOSED | ma 155 (1941). 

* Section 8(3) of the Wagner Act provided: “. . . nothing in this Act . . . shall 
preclude an employer from making an agreement with a labor organization . . . 
to require as a condition of employment membership therein . . . .” 49 Strat. 452 
(1935), 29 U.S.C. § 158(3) (1946). 

7 Aluminum Co. v. N.L.R.B., 159 F.2d 523 (7th Cir. 1946); Virginia Electric 
& Power Co. v. N.L.R.B., 115 F.2d 414 (4th Cir. 1940); N.L.R.B. v. Lion Shoe 
Co., 97 F.2d 448 (1st Cir. 1938); Fairfield Engineering Co., 74 N.L.R.B. 827 
(1947); Iron Fireman Manufacturing Co., 69 N.L.R.B. 19 (1946). 

8 61 Star. 136 (1947), 29 U.S.C. § 141 et seg. (1952). 

® Radio Officers v. Labor Board, 347 U.S. 17 (1954); N.L.R.B. v. Philadelphia 
Iron Wks., 211 F.2d 937 (3d Cir. 1954); N.L.R.B. v. Eclipse Lumber Co., 199 
F.2d 684 (9th Cir. 1952); Union Starch & Refining Co. v. N.L.R.B., 186 F.2d 
1008 (7th Cir. 1951), cert. denied, 342 U.S. 815 (1951). 

10 There is support for the thesis that the drafters of the Act intended otherwise. 
93 Cone. Rec. 3952, 3953 (April 23, 1947); 93 Cone. Rec. 5087, 5088 (May 9, 
1947). See 5 Las. L. J. 552 (1954). 

- Section 8(a)(3) of the Labor Management Relations Act (Taft-Hartley) pro- 
vides: 

. . no employer shall justify any discrimination ogre. an employee for 
nonmembership in a labor organization . . . (B) if he has reasonable grounds 
for believing that membership was denied or terminated for reasons other than 
the failure of the employee to tender the periodic dues and initiation fees 
uniformly required as a condition of acquiring or retaining membership... . 
61 Star. 141 (1947), 29 U.S.C. § 158(a)(3)(B) (1952). 




















474 WISCONSIN LAW REVIEW [Vol. 1955 


membership can have serious consequences. The recent case of Com- 
munications Workers v. National Labor Rel. Bd.!* is demonstrative 
of such consequences. 

Involved in the case was a discharge of an employee who failed to 
tender dues under the current, and a prior, maintenance-of-member- 
ship contract.'* The discharged employee had been a union member 
under the prior contract, and was admittedly subject to discharge 
for failure to tender dues during its life. During the life of the first 
contract, the employee tendered a letter of resignation to the union. 
The union failed to request a discharge at that time because of a 
ninety day “suspension’’ period (provided for in the union’s con- 
stitution) which spanned the end of the first contract. a nine day gap 
between the two contracts, and the first part of the second contract. 
A discharge was effected under the second contract. 

The Court of Appeals for the Second Circuit concluded that the 
letter of resignation effectively terminated the employee’s union 
membership and that the employee had subjected herself to the risk of 
discharge only for the life of the first contract. The court held that 
both union and company had committed an unfair labor practice in 
securing the discharge under the second contract; the court therefore 
granted the National Labor Relations Board’s cross petition for en- 
forcement of its reinstatement order. The dissenting member of the 
court reasoned that a discharge under the second contract was justi- 
fied because the resignation did not terminate the obligation of 
tendering dues; and that the nine day gap between the two contracts 
was of no practical importance. 

Three questions were important in this case. They were (1) the 
effect of the defaulting employee’s resignation from the union; (2) the 
effect of the nine day gap between the two contracts; (3) the effect of 
the union’s constitutional “grace period’’ for defaulting members. 

(1) The union in effect argued that the defaulting employee could 
not resign from the union; therefore the discharge under the second 
contract was valid. In answering this argument, the court said: 


12 215 F.2d 835 (2d Cir. 1954). 

18 The National Labor Relations Board has held that maintenance-of-member- 
ship contracts are valid under Section 8(a)(3) of the Act. General Chemical Div., 
97 N.L.R.B. 1248 (1952). And discharge is available only for a failure to tender 
dues. Spartan Aircraft Co., 98 N.L.R.B, 73 (1952). 

4 Tn this connection the union argued that its constitution did not allow resigna- 
tion; and that its interpretation of the constitution was not subject to judicial 





review because of the proviso to Section 8(b)(1)(A) which states: “. . . this para- 
graph shall not impair the right of a labor organization to prescribe its own rules 
with respect to the acquisition or retention of membership therein... .’’ The 


court rejected this contention by reasoning that, while the Act allows a union to 
make its own rules as to the “retention” of membership, the Act does not pro- 
hibit a court from interpreting those rules. The correctness of the court’s con- 
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. we think that the common law doctrine on withdrawal from 
voluntary associations is apposite. Under that doctrine a member 
of a voluntary association is free to resign at will, subject of course 
to any financial obligations due and owing the association. 


The court’s first conclusion—that the employee (Mrs. Steib) had a 
right to resign from the union—seems valid.’* But the use of the 
common law doctrine on withdrawal from voluntary associations to 
reach this conclusion is questionable. Under this rule, an employee 
can resign from a union incurring liability only for “financial obliga- 
tions due and owing the association.’’!” If the court had fully accepted 
this rule, the union could not have demanded Mrs. Steib’s discharge 
under the first contract for she had no “financial obligations due and 
owing”’ at the time of her resignation. Mrs. Steib’s dues delinquency 
occurred after her resignation. However, the court itself recognizes 
that ‘‘the Union could have validly insisted upon her discharge any 
time within the [first] contract period’’'* which included two weeks 
subsequent to her resignation. 

(2) In its analysis, the court stressed the importance of the nine day 
gap between the two contracts. Because of this gap, the court con- 
cluded that the risk of discharge ended with the first contract. Had 
there been no time gap between the two contracts, the discharge 
would have been valid, under the National Lead" rule, for the “union 
security’’ provisions of the contracts were essentially similar. 

When the case is viewed in this light, the court, by holding as it did, 
must be understood as saying (a) discharge for failure to tender dues 
under a valid ‘‘union security’’ contract is permitted by the Act; 
(b) discharge for a default under a prior contract is valid under a later 
contract, if there is no time gap between the two contracts and if the 
provisions of each are essentially similar; (c) but if there is a gap 





clusion is questionable in view of the language and legislative history of the 
roviso. 

4 The National Labor Relations Board and the courts are apparently applying the 
“tender of dues and fees’ definition of membership to the proviso to Section 
8(b)(1)(A). N.L.R.B. v. Philadelphia Iron Wks., 211 F.2d 937 (3d Cir. 1954); 
Carpenters & Joiners, A.F.L., 109 N.L.R.B. No. 129 (1954); Pacific Intermoun- 
tain Express Co., 107 N.L.R. 'B. No. 158 (1954); Krambo Food Stores, Inc., 106 
N.L.R.B. No. 870 (1953). 


4% Communications Workers v. N.L.R.B., 215 F.2d 835, 838 (2d Cir. 1954). 
1 H. R. Rep. No. 245, 80th Cong., 1st Sess. 32 (1947). 

17 Communications Workers v. N.L.R.B., 215 F.2d 835, 838 (2d Cir. 1954). 
18 Td. at 836. 


19 National Lead Co., 106 N.L.R.B. No. 545 (1953) holds that a discharge is 
valid for non-tender of dues even though the default and discharge occur under 
separate contracts. The board has imposed two limitations on this rule: (1) The 
terms of the second contract must be essentially the same as the first contract; (2) 
There must be an unmarred continuity of time between the two contracts. 
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between the two contracts, an otherwise lawful discharge is an unfair 
labor practice.?° 

As support for its holding that “termination of the contract wipes 
out previous defaults’’*' the majority cites Colonie Fibre Co. v. Na- 
tional Labor Relations Board.** But in that case the particular “union 
security’’ clause under which the discharges were sought was ex- 
pressly held not to be “within Section 8(3) of the Act’’* and was 
therefore invalid; whereas in the Communications Workers case “the 
validity of the clause [was] not challenged.’’*4 

(3) Attempting to justify its delay in requesting a discharge, the 
union pointed to its constitution which provided for a 90 day “‘sus- 
pension’’ period prior to expulsion. The court commented: 

Under the peculiar facts of this case, the Union was thus put in a 
dilemma. Compliance with its constitution would preclude in- 
sistence on Mrs. Steib’s discharge while the 1950 agreement was 
in effect. If, on the other hand, it demanded her discharge in con- 
travention of its constitution its action might be viewed as an 
unfair labor practice. But from this dilemma we cannot extricate 
it, without adding to the only agreement emerging from the 
bargaining table.” 

If there was a dilemma, it is difficult to see how an addition to the 
collective bargaining agreement would have helped the union extricate 
itself. For the dilemma resulted from (a) the court’s rejection of the 
union’s argument that, under its constitution, Mrs. Steib could not 
resign from the union; (b) the court’s acceptance, as final, of the 
union’s second argument that it was compelled, under its constitution, 
to grant a 90 day “grace period.”’ It is suggested, however, that there 
was no real dilemma. Had the union secured Mrs. Steib’s discharge 
under the first contract, prior to its expiration date, no unfair labor 
practice would have been committed, though the court’s dicta might 
suggest otherwise. This follows from the fact that union membership 
under Section 8(a)(3) has been equated with tender of dues and initia- 
tion fees. Although Mrs. Steib had the right to resign from the union, 
her resignation did not terminate the obligation of tendering dues for 
the remainder of the contract term. By failing to pay her dues for the 
last two weeks of the first contract, she lost her statutory “‘union 
membership.’’** Thus the union had the right to demand her discharge 





20 Assuming, arguendo, that the nine day gap makes the National Lead rule 
inapplicable, what of a five day, a two day or a 12 hour gap? 
21 Communications Workers, note 17 supra at 841 (dissenting opinion). 
*2 163 F.2d 65 (2d Cir. 1947). 
%3 Td. at 70. 
*% Communications Workers, note 17 supra at 836. 
% Id. at 839, 840. 
% Standard Brands, Inc., 97 N.L.R.B. 737 (1951). 
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under that contract. Her continued literal union membership, by 
virtue of the 90 day “grace period,’’ does not alter this conclusion.”’ 

As the dissenting member of the court pointed out, it is the philoso- 
phy of the Act to allow unions to deal with the problem of “free riders”’ 
by signing “‘union security’’ contracts.2* The National Lead*® rule is 
consistent with that philosophy. It is doubtful that the same can be 
said for the Communications Workers case.*° 

The foregoing analysis of “union security’? under Taft-Hartley 
justifies these conclusions: (1) Union membership under Section 
8(a)(3) of the Act has been equated with the tendering of dues and 
initiation fees. (2) An employee who tenders dues and initiation fees 
cannot be discharged from his employment even though a valid 
“union security’ contract exists and the employee refuses to become 
a member in fact.*! (3) Under a valid “union security’”’ contract an 
employee who is a union member can be discharged for failure to 
tender dues even though he retains his union membership by virtue 
of a “grace period’’ for delinquent members.** 





Hues G. Harer 





CORPORATIONS—AN ANOMALY CREATED BY THE NEW 
CORPORATIONS ACT. With the enactment of chapter 180' en- 
titled “The Business Corporations Act’’ a number of anomalies have 
arisen which will have to be corrected by legislative or judicial action. 
One of these dilemmas is pointed up when the following question is 
asked: Suppose a Wisconsin railroad corporation wants to amend its 
articles of incorporation to provide no par value stock, will the filing 





27 Thid. 

28 93 Cone. Rec. 3953 (April 23, 1947). 

2° See note 19 supra. 

i 30 Counsel for the Communications Workers has indicated that the case will 
{ be appealed to the United States Supreme Court. 34 Analysis 89, 92 (B.N.A.). 
| 5t Paradoxically, the present status of “union security” coincides with the 
: Rand formula. Ford Motor Co. of Canada, 1 L.A. 439 (1946). Though Senator 
Taft did say that the committee had “‘substantially” adopted the Rand formula, 
in defining that rule he said: 

If he (an employee) pays the dues without joining the union, he has the 
right to be employed. That, in effect, is a kind of a tax, if you please, for union 
support, if the union is the recognized bargaining agent for all the men, but 
there is no constitutional way by which we can do that in the United States. 
93 Cona. Rec. 5088 (May 9, 1947). 

2 See note 26 supra. 


1 Wis. Srar. c. 180 (1953) enacted as Wis. Laws 1951, c. 731. 

? The material portion of Wis. Star. § 182.214(2) (1953), reads: 

... As filing fees, in addition to the fees on account of capital represented by 
the preferred stock there shall be paid 5 cents on account of each share of 
nonpar stock. 
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fee be computed under section 182.214(2)? or section 180.87(1)(b),* 
Wisconsin Statutes 1953? The tremendous difference in the filing fee 
as computed under these sections separately makes obvious the im- 
portance of this problem. 

Wisconsin railroad corporations are organized under chapter 190, 
Wisconsin Statutes, which is the basic statutory authority governing 
the organization and management of railroads. The railroads file their 
articles in accordance with section 190.01(2) which section reads: 


The articles of incorporation and amendments thereto shall be 
filed with and recorded by the secretary of state; and thereupon 
he shall issue a certificate of incorporation substantially in the 
form heretofore used and the corporation shall then have legal 
existence. Articles of incorporation of any railroad company 
may be amended by a majority vote of all the stock in the manner 
and for the purposes provided in section 182.007 (1); such amend- 
ments shall be filed with and recorded by the secretary of state. 
The fees for filing the articles and amendments thereto shail be 
as provided in section 182.002. 


From the reading of this section we see that section 182.002 and 
section 182.007(1) are incorporated by reference. The latter sec- 
tion pertains to the method of amending articles and is not material 
to the issue being discussed. Section 182.002(3)(b)* provides a sched- 
ule to compute filing fees where par value stock is involved in the 
amendment, but the section is silent as to the fee to be charged 
for filing articles or amendments involving no par value stock. 
Section 182.214(2) provides for the filing fee to be charged in the 
case of no par value stock.5 Unfortunately, section 182.214(2)* is not 
expressly referred to in section 190.01(2),7 nor can any reference to 
this section be found any place in Chapter 190 of the Statutes. Up to 
the present time, the Secretary of State of Wisconsin has applied 





3 Wis. Strat. § 180.87(1) (1953) reads: 
(1) The secretary of state shall charge and collect for: 


(b) Filing articles of amendment, $10; and an additional sum equal to $1 
for each $1000 or fraction thereof of par value shares and 2 cents for each 
share without par value as authorized after such amendment, less a credit 
computed at the foregoing rates upon all shares as authorized immediately 
prior to such amendment. 

4 Wis. Stat. § 182.002(3)(b) (1953) reads: 

By every other corporation, except as is otherwise provided, $25 for the 
articles and $10 for each amendment thereof, and one dollar for each $1000 
of its authorized capital stock in excess of $25,000. 

5 See note 2 supra. 

6 Ibid. 

7 Wis. Stat. § 190.01(2) (1953) reads in part: 

... The fees for filing the articles and amendments thereto shall be as provided 


in section 182.002. 
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section 182.214(2)* in connection with section 182.002° in computing 
the filing fees in the event a railroad files articles or amendments 
providing for no par stock. 

After making a study of the legislative history of the various 
statutes involved, we can appreciate the logic governing this practical 
construction by the Secretary of State. Ch. 119, Laws 1872, was the 
first statutory authorization for any number of persons, not less than 
five, to “form a corporation for the purpose of constructing, main- 
taining and operating a railroad for public use. . . .””° The statute 
subjected a railroad corporation to the same provisions that governed 
general corporations. The articles of organization of railroads were 
required to be filed with the Secretary of State but no filing fee was 
required. This statute appeared substantially unchanged in the Re- 
vised Statutes of 1878 as section 1820. At the suggestion of the 
Revisor’s Committee of 1897, the legislature of that year incorporated 
the following provision into Section 1820 in Ch. 87 of the 1898 
statutes: 


For filing such articles the secretary of state shall collect the fee 
prescribed in section 1772 for filing articles under chapter 86, 
and if amendments to such first mentioned articles are filed he 
shall collect the fee fixed by said section for filing amendments 
thereunder." 


The section incorporated by reference in the preceding section set 
out the fee for filing articles of incorporation with the secretary of 
state.!? 

At the time section 1820'* was amended to authorize the secretary 
of state to charge a railroad corporation the same filing fee as he 
charged an ordinary corporation, chapter 86'‘ covered all general 
corporations except those engaged in banking, insurance and building 
or operating public railroads; whereas chapter 87 dealt only with 





5 See note 2 supra. 
® See note 4 supra. 
10 Wis. Rev. Star. § 1820 (1878). 

1 Wis. Rev. Stat. § 1820 (1898). 

2 Wis. Rev. Star. § 1772(7) (1898) reads in part: 

for filing in his office the articles of any other corporation, except as is other- 
wise specifically provided in these statutes, the corporators shall pay twenty- 
five dollars if the capital stock of the corporation is fixed therein at twenty- 
five thousand dollars or less, and one dollar for each additional one thousand 
dollars of capital stock; and every ——— organized and doing business 
under the laws of this state which may hereafter increase its capital stock shall 
pay as a fee therefor fifty cents for each one thousand dollars of increase, and, 
except as above provided, for filing any amendment to its articles, other than 
for the purpose of increasing its capital stock, shall pay ten dollars... . 

13 Enacted as Wis. Laws 1872, c. 119. 

4 See note 12 supra. 
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railroad corporations. In 1919 section 1759b'® was created which for 
the first time authorized any corporation to issue no par value stock 
and provided for a filing fee of five cents for each share of no par 
stock. This section, through successive renumbering, is now, section 
182.214.'° There was never any doubt that a railroad had the power 
to issue no par value stock and that the provisions of present section 
182.214" applied to a railroad as well as to an ordinary corporation. 
It was entirely reasonable and proper for the secretary of state to 
read section 182.214'* into section 190.01(2)** in view of the provision 
in section 190.02 which states: 

Every public railroad corporation shall have the powers conferred 

on corporations in chapter 182. ... 


It was reasonable for the secretary of state to conclude that since 
section 182.214 gave the power to a railroad to issue no par stock, it 
also imposed upon the railroad the obligation to pay the filing fee for 
no par stock as provided therein. It is well settled that the courts will 
give great and often decisive weight to the uniform and long-con- 
tinued administrative interpretation of a statute by those charged 
with its enforcement.”° 

It appears that the legislature recognized and acquiesced in this 
administrative interpretation given section 190.01(2). This is sup- 
ported by looking at section 190.01(3)#* which specifies a filing fee of 
five cents per share of no par stock for the excess of authorized stock of 


16 Enacted as Wis. Laws 1919, c. 681. 
16 Wis. Star. § 182.214 (1953). 
17 [bid 





18 Tbid. 
19 See note 7 supra. 
20 State ez rel. Koch v. Retirement Board, 244 Wis. 580, 13 N.W.2d 56 (1944); 


State ex rel. Green v. Clark, 235 Wis. 628, 204 N.W. 25 (1940); Marinette, T. 
& W.R. Co. v. Railroad Comm., 195 Wis. 462, 218 N.W. 724 (1928); Scanlan v. 
Childs, 33 Wis. 663 (1873); Wisconsin v. Illinois, 278 U.S. 367 (1928). 

21 Wis. Star. § 190.01(3) (1953) reads: 

When a railroad corporation is organized to acquire or take over the property 
of another railroad corporation which is sold in judicial proceedings, or when 
any railroad corporation is reorganized under the provisions of section 77 of 
the act of July 1, 1898, entitled ‘An Act to establish a uniform system of bank- 
ruptcy throughout the United States, as amended,’ and such corporation 
under a plan of reorganization as confirmed pursuant to said act, shall have 
been authorized to put into effect and carry out said plan, or when any new 
railroad corporation shall be organized for the like purpose, the fees for filing 

a copy of the plan of reorganization or any amendments to the articles of in- 
corporation - such existing railroad corporation increasing or changing the 
amount of its authorized capital stock, or for filing the articles of incorpora- 
tion of such new railroad corporation so to be organized, shall be computed 
and paid only upon the excess of the aggregate authorized capital stock of 
such reorganized or such new corporation over the authorized aggregate 
capital stock of the old corporation upon which filing fees previously have 
been paid. In case any such excess shall consist of no par common stock, a 
fee of 5 cents shall be paid on account of each such excess share. 
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a reorganized railroad corporation over the amount authorized of the 
old corporation. This section evidenced for the first time the legisla- 
ture’s knowledge that a filing fee of five cents for no par stock was in 
use for certain railroad corporations. 

Chapter 180 of the statutes is commonly referred to as the new 
Wisconsin Business Corporation Law. By virtue of section 180.03 of 
the new Business Corporation Law, it might appear that the legisla- 
ture intended to exclude the railroad corporation from the purview of 
chapter 180. Section 180.03 provides: 

Corporations may be organized under this chapter for any lawful 

business or purpose whatever, except banking, insurance and 

building or operating public railroads, but subject always to 
provisions elsewhere in the statutes relating to the organization 
of specified kinds or classes of corporations. 


This provision would be a clear statement that railroad corporations 
are not to be governed by Chapter 180 except for the fact that the 
provision is phrased in terms of organization of a corporation; thus 
it does not preclude the possibility that other clauses and sections of 
chapter 180 may apply to corporations organized under other chap- 
ters. This reasoning is strengthened when section 180.97? entitled 
“Applicability of Chapter’ is read in conjunction with section 180.03. 
Certainly it would be logical for a railroad to contend that even though 
a railroad corporation may not be organized under chapter 180, sec- 
tion 180.03 should be limited by or at least read in the light of section 
180.9778 so that the filing fee for no par stock as provided in section 
180.87(1)(b) would apply to a railroad. Since this section provides 
for a filing fee of two cents for each share without par, there is a 
differential of three cents a share which can amount to a great deal of 
money due to the large blocks in which new issues of stock are 
usually authorized. 

In State ex rel. Minneapolis, St. Paul & Sault Ste. Marie Railway 
Co. v. Railroad Commission of Wisconsin™ the question decided was 
whether or not a railroad corporation in the absence of an express 
statutory requirement was required to file an amendment to the 
articles of organization where the statute did require filing the original 





22 In part Wis. Stat. § 180.97 (1953) reads: 

After June 30, 1953 chapter 180 shall apply to all domestic corporations with 
capital stock, regardless of when they were organized and whether for profit 
or not, but any domestic corporation organized under provisions other than 
those in chapters 180 and 182 and corresponding prior general corporation 
laws shall be subject to chapter 180 only to the extent that it is not inconsist- 
sy _— such provisions; .... 


* 137 Wis. 80, 117 N.W. 846 (1908). 
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articles. Business corporations were required to pay a filing fee for an 
amendment which increased the capital of the corporation. It dis- 
turbed the court in that case that there was such discrimination in 
favor of the railroad corporation. To this end the court said: 


Such a discrimination would be so highly unreasonable that it 
would be absurd to claim that any such intent was in the legisla- 
tive mind.” 
This language seems clearly to announce a doctrine that one class of 
corporations should not be favored over another. 

In 1914 the Wisconsin Supreme Court in State ex rel. Attorney 
General v. Northern Pacific Railway Co.** advanced the proposition 
that it has been the uniform legislative policy in Wisconsin to provide 
substantial uniformity between ordinary business corporations and 
railroad corporations in all fundamental requirements. 


CONCLUSION 


The writer feels that the policy as set forth in the Northern Pacific 
case should prevail. There should be no difference in the treatment of 
the different types of corporations, and the discrimination in filing 
fees should be rectified. 

It appears that the legislature overlooked the possible effect of 
the new Business Corporation Act?’ upon the railroad corporation, 
and left in doubt the question of whether the old law is still in effect 
and applicable. Whether the courts should or should not attempt to 
correct the legislature’s oversight, or to do what the court thinks the 
legislature would have done if it had been aware of the situation is an 
allied problem. In Ashland v. Maciejewski** our court said when a 
situation like this occurs that it is not the job of the courts to legislate. 
Thus there is considerable doubt as to which fee should apply to 
railroad corporations issuing no par stock and the desirability of 
legislation to clear up the inconsistencies created by passage of the 
new Wisconsin Business Corporation Law is apparent. 


ArtTuHuR J. HILLMAN 





% Td. at 90, 117 N.W. at 850. 

© 157 Wis. 73, 147 N.W. 219 (1914). 
#7 See note 1 supra. 

*8 140 Wis. 642, 123 N.W. 130 (1909). 
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INSURANCE—MEDICAL PAYMENTS COVERAGE IN AUTO- 
MOBILE LIABILITY POLICIES. Severson v. Milw. Auto. Ins. Co. 
is a case of first impression in this area. Plaintiff’s decedent was killed 
in an accident involving an automobile in which she was a passenger. 
The owner of the automobile held a liability insurance policy issued 
by defendant. The policy included medical payments coverage 
with a maximum limit of $500. Plaintiff, as administrator of his 
wife’s estate, previously had brought a negligence action against 
the owners of both automobiles and the defendant insurance company. 
The judgment recovered was paid by the defendant insurance com- 
pany and included the sum of $1,176.66 expended for medical, am- 
bulance, nursing and funeral expenses. Thereafter plaintiff brought 
the instant suit to recover for these same expenses the maximum 
$500 under the medical payments coverage. Defendant pleaded the 
prior judgment in bar to recovery. The trial court held for the plain- 
tiff and the Supreme Court affirmed. Finding only indirect help in 
the language of the policy and giving great weight to the separate 
premium for the medical payments coverage, the court ruled that 
this coverage is separate and independent from the liability pro- 
visions. And recovery under the latter is not a bar to recovery under 
the medical payments clause. 

This decision was the cause of some surprise and disagreement in 
the legal profession. On the one hand were those who had always 
understood the medical payments coverage to mean exactly what 
the court now said it meant. On the other hand were those who felt 
that the plaintiff was achieving recovery of duplicated damages. 

Although medical payments coverage has existed for about fifteen 
years, very little has been published on the subject.? In an attempt to 
clarify the picture, this note undertakes a brief study of the develop- 
ment of medical payments insurance for automobile accidents. It is 
hoped that in the process the following questions, among others, will 
be answered. (1) Was the result reached in the Severson case a proper 
one? (2) What has been the insurance industry’s position on this 
problem? And (3) what effect, if any, will the Severson decision have 
on the future of medical payments coverage? 





1265 Wis. 488, 61 N.W.2d 872 (1953). 

? Most of what has been written on the subject has been confined to insurance 
7 See Engelhard, Medical Payments —— Goes Double or Nothing, 
ns. L. J. 303 (1954); Johnson, Coverage of Moral Obligations in the Standard 
Automobile Liability Policy, Ins. L.J. 67,142 (1945); Kluwin, Medical Payments 
Endorsement of Automobile Policies, 15 Ins. Counseu J. 35 (1948); Ramsey, 
Medical Payments Under the Automobile Liability Policy, Ins. L.J. 25 (1955). 
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History oF MEDICAL PAYMENTS COVERAGE 


Medical payments coverage grew largely out of a condition created 
by the “guest statutes.’’* In those states where such statutes exist,‘ 
a gratuitous automobile guest has no claim against his host for in- 
juries resulting from the latter’s want of ordinary care.’ But the host 
is bound to feel, and the insurance company is quick to point out, 
a moral responsibility to make good the loss sustained by his pas- 
senger. This is especially true when either no claim is possible against 
the other driver or the other driver lacks liability insurance or finan- 
cial substance. Naturally this sense of moral obligation has little 
relation to the ability of the host to reimburse his guests for their 
medical expenses. Frequently the passenger would go uncompen- 
sated and the moral guilt unappeased. So there is a strong appeal 
in an insurance coverage which, for a small premium, instills in the 
host the buoyant satisfaction that comes to one who can drape his 
protective mantle around his guests.® 

Medical payments coverage originally appeared during 1939 in the 
form of an endorsement to automobile liability insurance policies.’ 
At first two distinct types of endorsement were available, each with 
a different rate structure. Each represented a different concept of 
insurance. Recognizing the theoretical distinction between these two 
endorsements is of some assistance in understanding the practical 
nature of today’s medical payments clause. 

In scope of coverage both of these endorsements were similar, 
except that one excluded the driver. The insurance company promised 
to pay to each injured passenger all necessary medical expenses*® 
caused by an accident arising out of use of the insured’s private 





* For information on these statutes see: Weber, Guest Statutes, 11 U. or Cin. 
L. Rev. 24 (1937); Appleman, Wilful and Wanton Conduct in Automobile Guest 
Cases, 13 Inp. L.J. 131 (1937). 

‘ Wisconsin, of course, has no “‘guest statute.” 

5 The statutes variously require “intentional’’ misconduct, or ‘‘wilful,”’ ‘‘wan- 
ton,” or “reckless” conduct, or “gross negligence” on the part of the driver. 

6 After the beginning of World War II and the advent of gasoline rationing, 
the prevalence of share-the-ride arrangements provided additional impetus to 
medical payments underwriting. It was during the war period that the coverage 
began to attain widespread popularity. 

7 Much of the data used in this article was gathered through personal inter- 
view and correspondence with a number of insurance companies and brokers. 
For business reasons these companies shall remain anonymous, but the author 
takes this opportunity to offer his thanks to all those who so graciously gave 
their time, information and assistance. 

Because of the nature of the research, the source of certain data must fre- 
> oe As go unidentified. Wherever possible, however, specific references will be 

e 


* The expenses recoverable included all necessary medical, dental, surgical, 
ambulance, hospital, professional nursing and funeral expenses. 
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passenger automobile. There was a $500 maximum limit on these 
expenses and a further qualification that they be incurred within 
one year of the date of the accident. Payment was to be made irrespec- 
tive of tort liability. 

The essential difference in these two endorsements was that one 
of them, that excluding the driver, required as a condition for pay- 
ment a covenant not to sue the insured or insurer in a negligence 
action based on these same expenses. Moreover, under this endorse- 
ment the insurer was subrogated to any possible claim for these 
expenses that the injured passenger had against the other driver. 
Plainly the underlying theory was one of reimbursement not per- 
mitting the type of double recovery obtained in the Severson case. 

In contrast, the other endorsement was apparently founded on a 
different principle. Neither a covenant not to sue nor a release was 
required as a condition precedent to payment. And evidently there 
was no right of subrogation existing in the insurance company.® 
These factors, in addition to a higher premium, seem to indicate an 
intent to provide a type of accident insurance for occupants of the 
automobile. Since this personal accident insurance coverage would 
be completely separate from the basic liability provisions of the policy, 
it was in essence another policy. As a separate policy with a separate 
premium, it would logically provide a separate recovery. Theoreti- 
cally then, an injured passenger would seem able to recover for his 
medical expenses under the medical payments endorsement and, if 
the driver were liable, also under the bodily injury liability coverage. 
This seems to be the basic concept as it is understood today and as 
it was interpreted by the Wisconsin Supreme Court. 

Before continuing with the development of the medical payments 
concept, it should be pointed out that in Wisconsin, and in some other 
states,!° statutory provisions prevented casualty underwriters from 
issuing personal accident policies. Since medical payments coverage 





* It should be noted, however, that certain companies did retain and exercise 
a right of subrogation under this endorsement. Indeed, they continued to exercise 
this right for some time after the incorporation of the endorsement into the auto- 
mobile policy as a standard clause. As will be seen below, no subrogation under 
the medical payments coverage exists today. 

10Tn almost all the states the statutory provisions permitting the issuance 
of automobile liability insurance were considered broad enough to allow medical 
payments underwriting. The theory seems to have been that medical payments 
coverage was similar to the so-called “‘first aid” coverage. This “‘first aid’”’ coverage 
was not separate insurance but merely permitted injured persons to have their 
emergency medical expenses paid, subject to ultimate liability on the part of the 
insured. Since these first aid payments were allowable under the statutes, most 
states considered medical payments also allowable. See Johnson, Coverage of 
1948) Obligations in the Standard Automobile Liability Policy, Ins. L.J. 67, 145 

45). 
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was essentially a personal accident policy, amendments to the Wis- 
consin Statutes were necessary before the medical payments endorse- 
ment could be sold here." This fact tends rather strongly to show that 
the insurance industry, well aware of the nature of medical payments 
coverage, must have intended to subject itself to the type of double 
liability imposed by the Wisconsin Court. Such double recovery 
follows logically from the personal accident insurance concept. 

Of the two endorsements described above, the former was destined 
to disappear after a few years. It lacked the strong appeal of the other, 
if only because it excluded the driver. The second endorsement was 
of course the progenitor of the current medical payments coverage 
and also of the recently introduced “extended medical payments 
coverage’’ which is described in the conclusion of this note. 

The medical payments endorsement was first incorporated into 
the standard automobile liability policy }* in 1941. It was designated 
Coverage C,!* and the company agreed as follows: 


1 Wis. Start. § 201.04 (1941) read in part as follows: 
An insurance corporation may be formed for the following purposes: 





(5) Liability Insurance.—Against loss or damage by the sickness, bodily in- 
jury, or death by accident of any person and against loss or damage to the 

sapenty of any person by accident, for which loss or damage the insured is 
iable. 


(15) Automobile Insurance.—Against loss, expense and liability resulting 
ae _ ownership, maintenance or use of any automobile, aircraft or other 
vehicle. 
, Wis. Laws 1943, c. 307 amended the above subsections by adding the following 
clauses: 

(5). . .; and against expense (other than loss of time) arising out of sickness, 
bodily injury, or death with respect to which the insurer assumes an obligation 
to pay to (a) persons other than the insured, or (b) to the insured and others, 
irrespective of the legal liability of the insured for such expense in any case 
where persons other than the insured are covered, but the provisions of section 
204.31 shall not apply to such obligation to pay when assumed as a part of or 
as supplemental to bodily injury lability insurance. 
(15). . .; and against expense (other than loss of time) arising out of the 
ownership, maintenance or use of any automobile, aircraft or other vehicle 
with respect to which the insurer assumes an obligation to pay to (a) persons 
other than the insured, or (b) to the insured and others, irrespective of the 
legal liability of the insured for such expense in any case where persons other 
than the insured are covered. ... 

Wis. Laws 1951, c. 269 repealed so much of subsections (5) and (15) that was 
added in 1943 and enacted a new subsection (18) which embodied in one para- 
graph essentially the same language concerning medical payments. The present 
section 201.04(18) resulted from a revision by Wis. Laws 1953, c. 418. 

12 Officially known as the Standard Provisions for Automobile Liability Policies. 
It is written by the Joint Forms Committee of the National Bureau of Casualty 
Underwriters and the Mutual Insurance Rating Bureau, representing stock and 
mutual companies. All members and subscribers are bound by the language of 
these standard provisions. However, independent companies are free to treat 
the medical payments coverage as they desire, within the limits of state regulation. 

The third revision of this standard policy incorporated the medical payments 
endorsement as Coverage C. It became effective October 20, 1941. 

18 Coverage A is bodily injury liability; Coverage B, property damage liability. 
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To pay to or for each person who sustains bodily injury, caused 
by accident and arising out of the use of the automobile classified 
as “pleasure and business,’ while in or upon, entering oc alighting 
from the automobile while the automobile is used by or with the 
permission of the named insured, the reasonable expense of nec- 
essary medical, surgical, ambulance, hospital and professional 
nursing services and, in the event of death resulting from such 
injury, the reasonable funeral expense, all incurred within one 
year from the date of the accident. 


The maximum recovery again was $500 per person, but competitive 
sales were later to increase that maximum to as high as $2500. 

Recovery under this clause was restricted by other limitations not 
present today. It was applicable only to private passenger automobiles 
and could not be written on others. In addition, it did not apply when 
the insured was operating or occupying someone else’s automobile, 
although his regular liability coverage extended to the use of other 
automobiles." 

There have been three amendments to the clause since its incor- 
poration into the policy. Two of these amendments each removed 
one of the restrictions described above. The third was a simplification 
of the language, without any change in the coverage. 

By endorsement in 1944, the clause was amended to extend its 
coverage to other automobiles." With certain restrictions, if the in- 
jury resulted from either the operation or occupancy of another 
automobile by the named insured or his spouse, the medical payments 
coverage applied.'* Since injury to the named insured or his spouse 





4 Insuring Agreement V of the standard policy provides for applicability of 
the policy to other automobiles. Among insurance men go. this coverage 
is known as ‘‘D.O.C.” coverage, short for “Drive Other Car.” 

% This was accomplished by making Insuring Agreement V applicable to 
medical payments coverage. For a brief but informing discussion of insurance 
coverage while driving someone else’s automobile see: Thornbury, Coverage v. 
Use of Other Automobiles of the Standard Automobile Combination Policies, 17 
Ins. CounseEt J. 383 (1950). For a collection of cases on the subject see Coleman, 
Drive Other Car Coverage, 18 Ins. CounsEt J. 360 (1951). 


16 The following is a copy of the indorsement. It became effective July 17, 1944. 
To pay to or for each person who sustains bodily injury, caused by acci- 
dent, while in or upon, entering or alighting from (1) the automobile classi- 
fied as ‘‘pleasure or business’’ if the injury arises out of the use thereof by or 
with the permission of the named insured, or (2) any other ene passenger 
automobile with respect to the use of which insurance is afforded under In- 
suring Agreement V of this policy, if the injury arises out of the use thereof 
and results from (a) the operation of said automobile by the named insured 
or spouse or by a private chauffeur or domestic servant of either or (b) the 
occupancy of said automobile by the named insured or spouse, the reasonable 
expense of necessary medical, surgical, ambulance, hospital and professional 
nursing services and, in the event of death resulting from such injury, the 
— funeral expense, all incurred within one year from the date of ac- 
cident. 
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could always be said to result from their occupancy of the automobile, 
they were always covered by the clause. However, injuries to third 
party passengers of this other automobile would generally be covered 
only when the insured or his spouse was the operator. Very seldom 
could such injuries be said to result from merely the occupancy of 
the other automobile by the insured.’? By express limitation this 
coverage of other automobiles was to be excess rather than basic 
insurance and, therefore, would not apply if any other valid medical 
payments insurance was applicable.'® 

Another amending endorsement, effective in 1946, stick out the 
phrase “classified as ‘pleasure or business.’ ’'® Henceforth medical 
payments insurance could be written on other than private passenger 
automobiles.?° 

During the course of the meeting adopting this amendment, the 
Joint Forms Committee”! thoroughly discussed the question of double 
payments of medical expenses, once under the liability provisions 
and again under the medical payments clause.”* It was suggested that 
the words “‘in behalf of the insured’’ be added after the opening ‘“To 





The insurance afforded with respect to such other automobiles shall be 
excess insurance over any other valid and collectible medical payments 
insurance applicable thereto. 

17 Thornbury, supra note 15, at 385. 

18 See note 16 supra. 

19 The following is a copy of the endorsement. It became effective April 15, 
1946. 

To pay to or for each person who sustains bodily injury, caused by acci- 
dent, while in or upon, entering or alighting from (1) the automobile, if the 
injury arises out of a use thereof which is insured for bodily injury liability 
and is by or with the permission of the named insured, or (2) any other 
automobile with respect to the use of which insurance is afforded under In- 
suring Agreement V of this policy, if the injury arises out of the use thereof 
and results from (a) the operation of said automobile by the named insured 
or spouse or by a private chauffeur or domestic servant of either or (b) the 
occupancy of said automobile by the named insured or spouse, the reasonable 
expense of necessary medical, surgical, ambulance, hospital and professional 
nursing services and, in the event of death resulting from such injury, the 
on funeral expense, all incurred within one year from the date of 
accident. 

The insurance afforded with respect to such other automobiles shall be 
excess insurance over any other valid and collectible medical payments 
insurance applicable thereto. 

20 “Pleasure and business” is defined in the policy as “personal, pleasure, 
family and business use.’’ The contrasting use is ‘‘commercial,’”’ defined as ‘‘use 
principally in the business occupation of the named insured as stated in the 
declarations, including occasional use for personal, pleasure, family and other 
nomeate purposes.” The difference between the two is apparently a matter of 

egree. 

21 See note 12 supra. 

*2 This information is taken from the unofficial records of a representative on 
the Joint Forms Committee, not from minutes of the Committee itself. 








— 


0 ORR FEE 








— 


ene 











NOTES 489 





May] 


pay ...’’ in order to avoid such double payments.** After considering 
various situations where double recovery might be obtained, the 
committee decided by vote that the intent of the language was to 
allow for such double recovery and also that this was a proper in- 
tent in view of the nature of the coverage. The suggested amend- 
ment was then rejected. 

This action on the part of the Joint Forms Committee rather clearly 
demonstrates that the industry’s intent was to make the medical 
payments coverage separate and additional insurance. 

Near the end of 1947 the fourth revision of the standard automobile 
liability policy greatly simplified the language of the previous clause 
as amended. But this revision was intended to make no change in the 
scope, applicability or effect of the clause. No modification of the 
wording has occurred since, and it is reported that the latest revision 
of the standard policy, which has only recently been completed and 
is not yet in effect, adopts the same language. Under the present 
clause the company agrees: 


To pay all reasonable expenses incurred within one year from the 
date of accident for necessary medical, surgical, ambulance, hos- 
pital, professional nursing and funeral services, to or for each 
person who sustains bodily injury, sickness or disease, caused by 
accident, while in or upon, entering or alighting from the auto- 
mobile if the automobile is being used by the named insured or 
with his permission. 
Insuring Agreement V*‘ now contains the pertinent language on the 
use of other automobiles. In all respects this revision should have the 
same legal effect as the language of the 1946 endorsement.” 
Several other observations reinforce the already inescapable con- 
clusion that the medical payments coverage was intended to allow 
double payment in appropriate cases. Under the exclusions of the 
policy it is provided that medical payments will not be made if bene- 
fits are payable under any workmen’s compensation law.”* The men- 
tion of one situation in which double payments will not be made tends 
to indicate that it is uhe only such situation. There is no question 





*3 This would seem at best to be an inept method of manifesting an intention 
to avoid double payment. An express statement of such intention, either in the 
exclusions or in the clause itself, would be preferable. 

*4 See note 14 supra. 

% For a discussion of judicial construction of words in the clause such as 

“accident,” “entering,” “using,” “in or upon” see Ramsey, Medical Payments 
Under the Automobile Inability Policy, Ins. L. J. 25, 26-27 (1955). 

= But funeral expenses are recoverable even if claimant is covered by a work- 
men’s compensation Page The amount so recoverable is the excess over funeral 
expenses allowed under workmen’s compensation. Pitis v. Glens Falls Indemnity 
Co., 222 S.C. 133, 72 S.E.2d 174 (1952). 
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but that the industry could have provided against double payments 
under the policy by means of another exclusion. Another point worthy 
of note is the absence of a right of subrogation under the medical 
payments coverage. This is in keeping with the nature of personal 
accident insurance.?’ 

In view of the entire discussion above, the question arises as to 
why the Severson case ever got to court. If the insurance industry’s 
intent was to subject itself to double payment of medical expenses 
in certain cases, why should a company defend against such a claim? 
Of course, one can only conjecture about the answer to this question. 
But it is believed that an explanation may lie in the administration 
of the medical payments clause by the various insurance companies. 
And here too may be the reason why a case of this kind was so long 
in forthcoming. 

Since the various companies were well aware of the possibility of 
double medical payments, it became a common practice to obtain 
separate releases for each coverage upon payment of the medical 
expenses under one of them. Although in a “guest statute state”’ 
there would be little likelihood of an ordinary negligence action by 
the passenger against the insured, in other states there was a real 
probability of such an action. At any rate, in all states the dual re- 
leases would bar a second recovery.** Yet conceivably it would not 
always be possible to manipulate a case so as to obtain double re- 
leases. And in this instance, if the injured person pressed for a second 
payment of his medical expenses, a second payment would have to 
be made. The only alternative is a court action. It is probable that 
the Severson case arose in this manner and while it is not known if 
similar suits have been brought, this is the only one to reach an appel- 


late court. 
Future oF MepicaL PAYMENTS COVERAGE 


Since its introduction over fifteen years ago, medical payments 
coverage has grown tremendously in popularity. Although designed 
originally for use in ‘‘guest statute states,’ it has universal appeal. 
At present between 65 and 70% of insured private passenger auto- 
mobile owners carry medical payments coverage.®® Part of this popu- 
larity is attributable to the increase in general insurance conscious- 





27 It is at least doubtful if subrogation under medical payments coverage 
would be permitted by the Wisconsin Insurance Commission or even by the 
Wisconsin Statutes. 

28 Any question concerning the validity of the second release if under an attack 
of Phen | or no consideration is outside the scope of this ncie. 

2* According to the National Bureau of Casualty Underwriters. 
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ness among the population, part to insurance salesmanship and com- 
petition, and a very large part to the attractiveness of the coverage 
itself. These factors do not seem to be waning in influence. 

It is not believed that the Severson decision will have much effect, 
if any, upon the future of medical payments insurance. Perhaps by 
pointing up the problem of double recovery, it has helped to clarify 
thinking on the subject. But it was so aligned with the insurance 
industry’s position that it received little attention from the under- 
writers themselves. Although at present the Severson case is reportedly 
under consideration by the Joint Drafting Committee of the Na- 
tional and Mutual Bureaus, it is not expected that any changes in 
the coverage will result. As already mentioned, the latest revision of 
the standard policy makes no change in the medical payments cover- 
age, and this revision comes over a year after the decision in the 
Severson case. Unless some modification in the policy is made in re- 
spect to this problem, it is unlikely that the question will be litigated 
again. But if the issue does appear in the courts of another state, the 
Severson decision will almost surely be followed. 

There is, however, a factor underlined by the Severson case which 
may affect the rate structure of medical payments coverage. Although 
the policy provides for payment, within the limit, of all necessary 
medical, etc., expenses, frequently the injured party is moved to 
undergo quite superfluous examinations and therapeutic treatments. 
Sometimes the reason is to build up the special damages in order to 
enhance a settlement or verdict under the liability provisions. At 
other times the injured passenger is probably just taking advantage 
of an opportunity to indulge a certain curiosity concerning his physical 
structure. Whatever the reason, these medical expenses scaled to the 
maximum limit are often presented for payment under the medical 
payments coverage. Funeral expenses have occasionally included such 
items as church services, vocal soloists and floral sprays. It is diffi- 
cult for the insurance company to argue that such expenses are not 
necessary and generally the maximum limit is paid in these cases. 
But such practices, if they become prevalent, can only lead to an 
increase in the insurance premium. 

Perhaps the greatest influence on the future of medical payments 
coverage will be its offspring, extended medical payments. This in- 
novation was announced early in 1954 and is becoming increasingly 
popular. It affords medical payments coverage for the insured, his 
spouse and other relatives residing in the same household not only 
while they are riding in any other automobile, including buses and 
taxicabs, but also if as pedestrians they are struck by any such ve- 
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hicle.*® At present this endorsement is available only to purchasers 
of the basic medical payments coverage and does not cover injuries 
compensable thereunder. But it is probable that in the not very 
distant future the two coverages will be combined into one compre- 
hensive automobile accident insurance policy, and the basic medical 
payments coverage will lose its identity in the process. 


GILBERT L. HARVANCIK 





CRIMINAL LAW: OBSCENE LITERATURE STATUTES. In 
1953 the Wisconsin Legislature passed a joint resolution directing the 
Legislative Council to study the problems of control in the printing, 
distribution and transportation of ‘‘obscene literature.’’! A suitable 
definition of what is to be considered obscene was specifically men- 
tioned as an objective of the study. Recommendations are to be 
presented to the 1955 Legislature. 

Two proposals to the Legislature illustrate the interest in obscenity 
control and suggest possible lines of approach. One of these proposals 
was passed by both houses of the Legislature but vetoed by Governor 
Kohler.? The second proposal suggesting another line of approach is 
a part of the proposed criminal code.? While the first proposal makes 





%* The following quotations taken from the endorsement show the breadth 
of coverage supplied. The company agrees: 

To pay all reasonable expenses incurred within one year from the date 
of accident for necessary medical, surgical, ambulance, hospital, professional 
nursing and funeral services, to or for each insured who sustains bodily in- 
jury, sickness or disease, caused by accident, while in or upon, entering or 
alighting from, or through being struck by, an automobile. 

ith respect to this insurance the unqualified word “insured”? means the 
named insured and, while residents of his household, his spouse and the 
relatives of either; provided, if more than one named insured is designated in 
the policy, other than husband and wife who are residents of the same house- 
hold, the named insured shall be the person designated as such in the schedule. 

With respect to this insurance the word “automobile” means a land motor 
vehicle, trailer or semitrailer, not operated on rails or crawler-treads, but, 
except while actually upon public roads, does not mean a farm type tractor 
or equipment designed for use principally off public roads. 


1 Joint Resolution No. 27, S.; W1s. Sen. J. 1600 (1953). 

? Bill 749 A. (Wis. 1953) reads in part: 

Whoever imports, prints, publishes . . . any book . . . containing obscene 

language, prints, pictures, figures . . . tending to the corruption of morals 

... Shall be imprisoned . . . for not more than one year and fined not more 

than $1,000. 

See Wis. Ass’y. J. 1768 (1953) for the governor’s veto message. 

3 Bill 100 A. (Wis. 1953) states in part: 

344.21 Lewd Written Matter, Pictures, and Performances (i) Whoever 
intentionally does any of the following may be fined not more than $5,000 or 
imprisoned not more than 5 years or both: 

(a) Imports, prints, publishes, exhibits, advertises, or transfers any lewd 
written matter, picture, recording, or film; or 
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it unlawful for a book to “contain obscene language,’’ the criminal 
code restriction is on written matter whose dominant effect, as a 
whole, is one of sexual obscenity. The two proposals indicate not only 
an interest in this problem but suggest a difference of opinion as how 
to best meet it. 

It is not the purpose of this note to argue the merits of an individual 
approach to the problem of obscenity. Rather it will be the procedure 
here to (1) list those factors to which the courts seem to give weight 
in applying an obscenity statute; (2) consider the alternatives open 
to the Legislative Council; and (3) determine the results of adopting 
any one alternative. 

Factors 


As courts have decided whether or not specific books were obscene, 
the following factors have been considered by the courts to be im- 
portant: 

(1) Antiquity of the book.‘ 

(2) Literary or technical merit of the book.5 

(3) Relationship of the allegedly obscene passages to the book as 
a whole, both substantively and stylistically.® 

(4) Purpose of the book.’ 

(5) Degree to which the objectionable matter pervades the book.’ 

(6) Tendency of the book to corrupt morals.® 

(7) Likelihood that the book would be the sort of source to which 
those seeking scandalous material would go.'° 

In some jurisdictions particular judicial attitudes and specific 
statutes emphasize some of these standards over others. For example, 





f) Advertises, produces or takes part in any lewd performance; or 
c) Makes any lewd drawing or writing in any public place. 

(2) In this section ‘“‘lewd” means that the dominant effect of the thing, taken 

as a whole, is one of sexual obscenity. 

* In re Worthington Co., 30 N.Y. Supp. 361 (1894); St. Hubert Guild v. Quinn, 
64 Misc. 336, 118 N.Y. awe. 582 (1909). It hardly need be mentioned that the 
works of Shakespeare or the Bible would not be attacked on grounds of obscenity. 

5 United States v. One Book Entitled Ulysses, 5 F. Supp. 182 (S.D.N.Y. 1933), 
A Ut ha 705 (2d Cir. 1934); People v. Miller, 155 Misc. 446, 279 N.Y. Supp. 

1935). 

® United States v. Two Obscene Books, 99 F. Supp. 760 (N.D. Cal. 1951). 

7 People v. Gotham Book Mart, 158 Misc. 240, 285 N.Y. Supp. 563 (1936); 
Parmelee v. United States, 113 F.2d 729 (D.C.Cir. 1940). 

® Commonwealth v. Isenstadt, 318 Mass. 543, 62 N.E.2d 840 (1945). 

® People v. Wendling, 258 N.Y. 451, 180 N.E. 169 (1932); Burnstein v. United 
a 178 F.2d 665 (9th Cir. 1950); People v. Finkelstein, 114 N.Y.S.2d 810 

1° This factor seems to be in the mind of the courts when technical books are 
being considered. See Parmelee v. United States, 113 F.2d 729 (D.C. Cir. 1940); 
aon a Y: One Obscene Book Entitled ‘Married Love,” 48 F.2d 821 

.D.N.Y. 1931). 
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the two alternatives presented to the Wisconsin Legislature each 
emphasize certain aspects and minimize others. 


Alternatives 


The language of the vetoed bill required in effect that a book to be 
obscene need only contain obscene language, pictures, descriptions, 
etc. This test is identical to the one embodied in the present Wisconsin 
statute."' It changes the present law only in stiffening the penalties 
and tightening up methods of enforcement. The present law and the 
vetoed bill represent what one may call the “containing doctrine.” 
Under such a test, a book or other periodical need only contain 
obscene passages to be found objectionable. On the other hand, the 
section of the proposed code devoted to obscenity offers a test phrased 
in substantially different language. This “dominant effect of the 
whole’’ test may be called the total effect doctrine. If the language in 
this latter bill is strictly construed, it would imply that a book is not 
obscene if it merely contains obscene passages. Such obscenity must 
in some way pervade the whole book. 

Although it is impossible within the limited scope of this note to go 
into the history of legislative attempts to curb obscenity, such a 
study would reveal that the differences in definition, as illustrated 
by these two approaches, have constituted the real area of controversy 
as how to best curb obscenity.” 


Comparison of Approaches 


That real linguistic differences exist between the containing test 
and the total effect test is clear. Differences in the language of the 
proposals have no meaning, however, except as they affect the cases 
tried under them, the actions of administrators applying them, and 
the activities of book sellers who must operate under them. The 
acts of administrators and book sellers depend to a considerable 
degree on how the courts interpret the statutes. The important 
question for the Legislative Council then becomes: What actual 
differences in result do these variations in language produce when 
considered by the courts in actual litigation? To answer this question 
one may look to jurisdictions where cases have been decided under 
statutes employing each test. 

The more one looks at cases decided under the different statutes, 
the more difficult it becomes to define exactly how the two approaches, 





11 See Wis. Stat. § 351.38 (1953). 
2 For a good summary of this history see Alpert, Judicial Censorship of Ob- 
scene Literature, 52 Harv. L. Rev. 40 (1938). 
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under application by the courts, differ in result. At best it can be 
said that each expresses a different legislative intent as to the severity 
of enforcement. If this be an accurate thesis it would seem to indicate 
that if the joint resolution’* aims to meet the obscenity problem by 
changing the statutory language with a view toward tightening or 
loosening the Wisconsin law, the legislature has set itself a difficult 
task. 

Perhaps the best way to illustrate this thesis is to look at the cases 
decided in the Massachusetts, federal and New York courts—the 
three jurisdictions which have decided the greatest number of ob- 
scenity cases.’ 

Massachusetts: In 1930 the Supreme Judicial Court of Massa- 
chusetts affirmed a decision that Theodore Dreiser’s An American 
Tragedy was an obscene book on the basis that it contained obscene 
passages.'® This decision was rendered under a statute which read in 
part: “Whoever... sells... a book... containing .. . obscene... 
language. . . .’”* The court permitted the prosecution to read excerpts 
from the book while excluding from evidence the book as a whole. 

In the same year, however, the language of the Massachusetts 
statute was changed to: ““‘Whoever .. . sells .. . a book . . . which is 
obscene. . . .’”!”7 This statute controlled in the case of Commonwealth 
v. Isenstadt® and was there construed to be a total effect statute. 
While considering Strange Fruit, a novel by Lillian Smith telling the 
story of the love between a Southern white man and a Negro girl, the 
court came to these conclusions: (1) The book had a serious purpose 
and a legitimate theme; (2) it was favorably received by critics; and 
(3) it was of genuine literary merit. However the court went on to say 
that there was obscenity in the form of love scenes and description 
which was unnecessary, and on this basis held the book to be obscene.'* 

Under the containing standard, the court would only have had to 
pinpoint the objectionable sequences. Under the total effect standard, 
it points out the same objectionable sections and adds that in some 
way they pervade the whole book. Whatever the language, the result 
in each case is the same. 

Federal: A look to the federal decisions leads to a similar conclusion. 





13 See note 1 supra. 

% No Wisconsin Supreme Court opinions dealing with this specific question 
were discovered. 

1% Commonwealth v. Friede, 271 Mass. 318, 171 N.E. 472 (1930). 

16 Gen. Laws or Mass. c. 272 Sec. 28 (1921). 

17 Acts and Resolves of Massachusetts 1930, c. 162; Gen. Laws or Mass. c. 
272 Sec. 28 (1932). 

18 —— v. Isenstadt, 318 Mass. 543, 62 N.E.2d 840 (1945). 


19 Thid 
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In the famous case of United States v. One Book Entitled Ulysses” 
Judge Augustus Hand decided the case under the following statutory 
language: “All persons are prohibited from importing into the United 
States . . . any obscene book. . . .’’”' In declaring Ulysses not to be 
obscene, Hand said that the book should be read in its entirety and 
its effect judged as a whole. Mere content of obscene sequences, so 
long as they are relevant to the theme, is not sufficient reason to 
declare a book obscene.” 

In the case of United States v. Two Obscene Books,* another federal 
court under this same statute in effect said that even though the 
author had shown his literary merits in other parts of the book, “The 
filthy scatological portions are written in a bluntly different style 
from the pretentious metaphysical reflective manner of writing other- 
wise. .. . Either the alleged literary ability of the author deserted him 
or .. . he had his eye on the box office.”’ It might be argued that this 
decision can be squared with the Ulysses decision in that here there 
was not enough of a relationship between the obscene pasasages and 
the book as a whole. The fact does remain, however, that the book 
was held obscene because it contained obscene passages, a result to be 
expected under a containing statute. The language of this case may 
be consistent with that of the Ulysses case, but what the court does 
could not be more inconsistent. 

New York: New York has consistently followed a liberal policy 
toward allegedly obscene literature. Yet the New York statute is in 
language quite similar to the less liberally interpreted federal statute. 
The prohibition is against ‘‘Any obscene, lewd, lascivious, . . . or dis- 
gusting book. . . .’’** A further point to note is that in many cases the 
court does not even mention which test is to be applied.** Thus it 
would seem that New York has adopted its line of approach not be- 
cause it has a total effect statute, but rather because it has adopted 
and maintained an unstated policy of liberally viewing literary works 
under fire for obscenity. A too general, unqualified policy of liberality 
without explicit statutory grounds can of course be dangerous. Take, 





205 F. Supp. 182 (S.D.N.Y. 1933). 

1 46 Start. 688 (1930), 19 U.S.C. § 1305 (1952). 

22 United States v. One Book Entitled Ulysses, 72 F.2d 705, 707 (2d Cir. 1934). 

*3 99 F. Supp. 760 (N.D. Cal. 1951). The two books were Tropic of Cancer and 
Tropic of Capricorn. The objectionable matter consisted of descriptions of sexual 
one and organs. It should be pointed out that similar descriptions appeared in 

ysses. 

*% New YorkK Pena Law § 1141 (1). 

*% See, e.g., People v. Seltzer, 122 Misc. 329, 203 N.Y. Supp. 809 (1924), and 
People v. Pesky, 254 N.Y. 373, 173 N.E. 227 (1930). The test has in fact been 
construed to be the total effect standard in Halsey v. N.Y. Society, 234 N.Y. 1, 
136 N.E. 219 (1922). 
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for example, an Ohio case** where a striptease from ordinary street 
dress to complete nudity was presented in progressive pictures. This 
was held by the court not to be obscene “‘because it was a natural 
occurrence’’—the rationale being that people take their clothes off 
every day. 


ll _ =~" 


Conclusions 


Perhaps the only valid conclusion one can draw on the basis of what 
has been explored here is this: It is difficult to write into a statute 
any clear formula which wiil result in intelligent, predictable results 
when applied in obscenity cases. Yet without specific tests with which 
to operate, the courts will continue to decide obscenity cases by the 
shadowy standard of some sort of vague sense of propriety. Under 
such an approach certainty, even reasonable predictability, dis- 
appears. 

However, the legislator in this area does not face a totally hopeless 
situation. He may look at factors which courts in all jurisdictions 
have deemed of importance as they have decided certain books to be 
obscene or not obscene. He may draft his statute explicitly including 
those factors which he considers valuable in an intelligent examination 
of any book subject to scrutiny. Conversely, he may discard those 
tests which have proved unworkable or seem to embody policy de- 
cisions which seem to him to be wrong. Which factors are to be in- 
cluded involves a value judgment to be made by the legislature, but 
by way of illustration a statute using this approach might look like 





' this: 

(1) Whoever intentionally prints, imports, publishes or transfers 
in any manner any writing, picture, recording or film whose overall 
dominant effect is one of sexual obscenity may be fined not more than 


$5,000 or imprisioned not more than 5 years or both. 

(2) In determining when such overall dominant effect is one of 
sexual obscenity, the following standards shall be considered: 

(a) The literary, artistic or technical merit of the work, as judged by 
qualified critics or the public. 

(b) The purpose of the work. 

(c) The relationship of the alleged obscene portions to the whole 
work. 
(d) The tendency of the work to corrupt the morals of its normal 
audience. 

This suggested model contains a number of implicit value judg- 
ments as to what constitutes a good obscenity-control statute. These 





%* State v. Lerner, 51 Ohio L. Abs. 321, 81 N.E.2d 282 (1948). 
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value judgments include: (1) A necessity to control what is clearly 
pornographic; (2) An equally urgent need to permit free artistic and 
technical expression; (3) A need for a workable statute which must 
combine flexibility with reasonable predictability and control; and 
(4) Control of political policy decisions is best in the hands of the 
legislature. 

That the statute set out above is not a completely satisfactory 
solution to our problem is certain. It is probable that no such answer 
can be found in this area. What this approach attempts is to set out 
a specific list of the workable tests which courts in all jurisdictions 


have developed through painful trial and error. 
DonaLp HEANEY 





USE OF ESTOPPEL IN CRIMINAL CASES. It is generally ac- 
cepted by courts of this country that estoppel should not be used 
against defendants in criminal cases.' In three recent Wisconsin deci- 
sions, however, the court has rejected defenses inconsistent with the 
past deeds or representations of the accused. The cases do not demon- 
strate a basic change in the Wisconsin court’s attitude since the prob- 
lem was not considered here before 1950. But the decisions do indicate 
that estoppel is available for at least limited use against defendants 
in Wisconsin criminal prosecutions. 

This analysis is an evaluation of what has happened here so that 
some generalizations may be drawn as to the future. 


Tue WISCONSIN PATTERN 


State ex rel Marachowsky v, Kerl? was an appeal by Marachowsky 
in a habeas corpus case brought to test the sufficiency of the evidence 
by which he was bound over for trial after a preliminary hearing. 
Marachowsky, president of a domestic corporation, was prosecuted 
for filing a false corporate income tax statement.’ He had filed what 





119 Am. Jur., Estoppel § 166 (1939): “. . . It has been held that the prosecution 

in a criminal case cannot invoke the doctrine of estoppel against the accused. . 
31 C.J.S., Estoppel § 140 (1942): “Estoppel of the people apparently is not 
favored in connection with criminal laws and rosecution, but under some cir- 
cumstances the doctrine of estoppel may be applied.” The cases cited for this last 
proposition deal with estoppel of the prosecution, not the defendant. 

2258 Wis. 309, 45 N.W.2d 688 (1951). 

* “Any officer of a corporation required by law to make, render, sign, or verify 
any return, who makes any false or fraudulent return or statement, with intent to 
defeat or evade the assessment . . . shall upon conviction be fined . . . or be im- 
prisoned. .. .”” Wis. Srar. § 71.11(43) (1947). 


























A aa ck ae 

















499 





May] NOTES 
appeared to be a verified return meeting the requirements of the 
law. 

The principal question in the case involved the sufficiency of the 
evidence to establish probable cause that Marachowsky knowingly 
made a false return with intent to evade the assessment of taxes. 

However, Maracbowsky raised a subordinate issue by claiming 
that no verified return had in fact been filed. He said the return had 
been mailed to a notary public who had verified it though Mara- 
chowsky was not present nor had he sworn to its accuracy. Hence, he 
reasoned, he could not be prosecuted for filing a false income tax 
return when, in fact, the return he had filed was not verified according 
to law. 

In response to this argument, the court noted that the certification 
and seal of the notary public was sufficient evidence that the return 
was properly sworn to, especially since the defendant’s wife provided 
the only testimony to the contrary. The court concluded: 


Defendant relied upon the verification of the statement as a 
compliance with the law when it was advantageous for him to do 
so, and he cannot now repudiate the statement on the ground that 
the verification was not in fact made as required by law. An 
estoppel is the answer to such a claim. 


The next relevant case before the Wisconsin court was State ex rel 
Stock v. Kubiak.* This case also reached the Supreme Court on appeal 
from the circuit court’s denial of a writ of habeas corpus. The facts 
indicated that Stock had been appointed by a town board as “‘finan- 
cial agent’’ to aid in the issuance and sale of bonds. Stock published 
notice that bids would be received. The sole bid came from a cor- 
poration of which Stock was the president and controlling stockholder. 
The bonds were purchased by this corporation and then resold under 
& previous arrangement for mutual advantage between Stock and a 
second corporation. 

Defendant was charged with violating a statute providing, in part, 
that any officer or agent of a town reserving or acquiring a pecuniary 
interest in any purchase or sale of property “made by, to or with him 
in his official capacity or employment, or in any public or official 
service .. .”” might be fined or imprisoned.” 

Stock maintained that the town board did not have authority to 





* “Such statement shall be made upon the oath or affirmation of the president 
( isa} other principal officer . . . of said corporation. ...’ Wis. Stat. § 71.10(1) 
$258 Wis. 309, 313, 45 N.W.2d 668, 670 (1951). 
® 262 Wis. 613, 55 N.W.2d 905 (1952). 
7 Wis. Star. § 348.28(1) (1951). 
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hire him as an agent or officer and that, this being true, the statute 
was not applicable to him. In answer, the court discussed another 
statute which it said gave the town board authority to hire defendant.*® 
But the court went on to say: 


Regardless of whether the town board was authorized to appoint 
him, it did authorize his participation in the transactions and 
he acted as its agent; he was its agent in fact. It seems to us that 
it would be a travesty of justice if the relator were permitted to 
serve the town and receive compensation for such service and 
when called upon to answer for his misconduct could avoid pun- 
ishment by the plea that the town was without authority to en- 
gage him.® 

There was no specific reference to the doctrine of estoppel in the 
opinion. But both the State and defense counsel considered the issue 
one of estoppel’® and it is likely that the court viewed it similarly. 

A year later State v. Eisbach“ was decided. Eisbach, a corporation 
president, was prosecuted for the sale of unregistered securities in 
violation of the blue sky law. 

Two questions were certified to the Supreme Court by the trial 
court. Both related to the defense raised by Eisbach that all securities 
issued in excess of the authorized amount were void and the persons 
who bought them did not get securities nor were they holders of 
securities for the purposes of Wis. Stat. 189.07(1)(a) (1951). This 
statute exempts from registration, with some modifications not im- 
portant here, sales of the securities of a corporation where the number 
of holders is not more than 15. Eisbach claimed that only those per- 
sons who purchased authorized stock had securities as defined by the 
law,'? and the rest were not holders of securities. According to his 





* Wis. Srar. § 60.29(3) (1951). 

* 262 Wis. 613, 617, 55 N.W.2d 905, 907 (1952). 

1° Tn argument for rehearing the defendant asserted: ‘‘The use of bese a to 
support a criminal charge has been recognized as violating fundamental prin- 
ciples of American criminal justice. It wail relieve the State from its traditional 
burden of establishing every element of a crime beyond reasonable doubt. It 
would shatter the defendant’s shield of presumption of innocence.’’ Estoppel— 
Appellant’s Position, Argument in Support of Motion for Rehearing, p. 13. The 
State argued that defendant was estopped and cited the Marachowsky case as 
analogous. Respondent’s Argument in Opposition to Motion for Rehearing, p. 5. 
In accord with this case pomry monet Pusuic Orricers § 336 (1890) which says, 
in part: “‘. . . the officer de facto, though he may not have been duly appointed, 
is criminally liable for malfeasance in his assumed office. . . . By assuming the 
office and undertaking to exercise it, he estops himself from denying that he is 
legally chargeable with its due performance.’ 

It should also be noted that the application of estoppel in this case was not 
strictly necessary since the court had already decided Stock was duly appointed 
by virtue of another statute. 

1 263 Wis. 554, 57 N.W.2d 725 (1953). 
12 Wis. Star. § 189.02(1) (1951) defines a security as any stock, bond, note, etc. 
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reasoning, the prosecution for selling unregistered securities must 
consequently fail. 

The first question certified involved statutory construction and 
asked whether the holders for value of the stock issued in excess of the 
authorized amount were holders of securities under Section 189.07 
(1)(a). The question was answered affirmatively. The second question 
was: 

Where an officer of a corporation sells stock in excess of the 

authorized capitalization in reliance by the purchasers that the 

certificates are legally issued is he estopped from denying the 


legality of such issuance in a prosecution for the sale of un- 
registered stock under Sec. 189.19(2)(a) Wis. Stat.?* 


The court answered in the affirmative, saying: “. . . defendant 
cannot argue that the stock was void because he had illegally issued 
it, and thus take advantage of his own wrongful act.’’“ 

In this case the state argued that defendant was estopped and cited 
both of the previous cases in support of its contention."® 








GENERAL USE OF THE DOCTRINE 


The significance of the Wisconsin cases is more readily appreciated 
through examination of decisions in other states. In general, courts 
have said estoppel cannot be used in a criminal case. Both American 
Jurisprudence and Corpus Juris Secundum express this view.'® 

However, some courts, confronted with embezzlement cases 
wherein the accused attempted to deny agency although he had ob- 
tained money under the color of that agency, have used estoppel. 
The Tennessee court, faced with a problem of this sort, squarely held 
that the rule of estoppel may be applied in criminal as well as in civil 
cases.!”? And in a somewhat analogous fact situation, the Kansas court 
said that one who is agent enough to receive money is agent enough 
to be punished for embezzling it and estopped the defendant from 
denying agency.'* Conversely, the Nebraska court refused to sanction 
the use of estoppel against the defendant in an embezzlement case’® 
and reaffirmed its position in a second case, holding: “But the state in 
criminal prosecutions may not invoke against the prisoner the doc- 
trine of estoppel.’’?° 

13 263 Wis. 554, 555, 57 N.W.2d 725, 726 (1953). 

4 Id. at 557-558, 57 N.W.2d at 727. 

4 Brief for the State, pp. 21-23. 

16 See note 1 supra. 

17 State v. O’Brien, 94 Tenn. 79, 28 S.W. 311 (1894). 

18 State v. Spalding, 24 Kan. 1 (1880). 


19 Moore v. State, 53 Neb. 831, 74 N.W. 319 (1898). 
20 Baily v. State, 57 Neb. 706, 78 N.W. 284 (1899). 
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The Montana court unhesitatingly applied the doctrine of estoppel 
against the defendant when faced with this ingenious argument: The 
defendant, chairman of a county jury commission, was indicted for 
acts of malfeasance in office. He asserted that since he and other 
members of the commission had not drawn the jury list for that year 
in accordance with the law, he could not be indicted by a grand jury 
selected from the improperly drawn list. The court answered: 


There is no reason apparent why the doctrine of estoppel which 
pervades the civil department of our law ought not to be applied 
in the criminal law.” 


An unusual application of the doctrine is found in another Ten- 
nessee case.”? In a prosecution for nonsupport the husband admitted 
living with his “wife’’ for many years. But, he argued, since he had 
never actually married her, and since Tennessee does not recognize a 
common-law marriage, she was not in fact his wife. The court’s 
answer was that since the couple had lived together and had been 
accepted by the public as man and wife for 12 years, he was estopped 
from denying the existence of their relationship in this action. 

The problem has received only scant consideration from text 
writers. But Bishop, the nineteenth century authority on criminal 
law, could see no cogent reason for refusing to apply estoppel against 
the defendant in criminal cases.” 


CONCLUSION 


Further consideration of the three Wisconsin decisions aids in a 
determination of what the law is in this state today. 

All three cases have at least one common denominator: the de- 
fendants, despite their defenses, had clearly violated the purposes of 
the statutes involved. Conceding for the moment Marachowsky’s 
point that the return he filed was not verified in strict accordance 
with the law, he nevertheless was attempting to avoid full payment 
of his income tax assessment. Stock’s maneuvers clearly demonstrated 
an intent to use his office for personal profit despite his argument that 
he was not a legally authorized member of the class covered by the 
statute. Similarly, Eisbach’s conduct was violative of the purpose of 
the statute involved even if it were conceded that the persons who 
bought the excess stock were not “holders of stock.’’ In short, if one 
were to ask the state legislators whether they had intended the stat- 





21 State ex rel. Clark v. Dist. Ct., 31 Mont. 428, 432, 78 Pac. 769, 770 (1904). 
22 Hale v. State, 179 Tenn. 201, 164 S.W.2d 822 (1942). 
23 2 Bisnop, CRIMINAL Law § 367 (4th ed. 1868). 
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utes involved to cover the conduct of these three defendants, the 
response would unquestionably be in the affirmative. 

A hypothetical case may serve to illustrate the other side of the 
coin: 

D was arrested for selling marijuana cigarettes. He had sold his 

wares claiming they contained marijuana. However, he claimed 


at his trial that they were actually made from tea. Analysis 
proved this to be true. 


Should D be estopped from denying these cigarettes were made from 
marijuana on the basis of his prior representations to his customers 
that they were? Conviction of D for selling marijuana cigarettes 
would certainly shock the legislators for the objective of the statute 
is to prevent the sale and use of narcotics, not to guard potential 
customers from fraud. Defendant’s conduct was simply not within 
the spirit of the statute although his rascality might provide a basis 
for prosecution under another statute.* 

In Hale v. State, supra, the Tennessee court estopped the defendant 
from denying that a woman whom he had lived with for 12 years was 
not his wife, thus extending the non-support statute to cover other 
persons than the legal wife of a defendant. While this is a somewhat 
“closer’’ case than the marijuana incident, it is submitted that the 
Wisconsin court would not be in accord. The three Wisconsin defend- 
ants were held liable for misconduct clearly within the purposes of the 
statutes involved with a minimum of judicial amendment. It would 
have been inconsistent with the purposes of the statutes to have held 
otherwise. 

Thus, the generalization may be made that as to Wisconsin practice 
where defendant’s conduct, conceding him his inconsistent position, 
is nevertheless of the character condemned by the statute, defendant 
may be precluded from asserting or denying the fact inconsistent 
with his own previous act or representation. But where, if defendant 
were allowed to prove the truth of the matter despite his past deeds 
or representations, the character of his conduct would not be of the 





4 A somewhat analogous fact situation is presented by State v. Crowley, 41 
Wis. 271 (1876): A told B he would sell him a box containing counterfeit money. 
B agreed and paid A the stipulated price. When B opened the box he discovered 
it contained sawdust and grass. A was charged with a different crime, but had he 
been charged with passing counterfeit money should he have been estopped from 
denying that the box contained counterfeit money? Certainly the crime of passing 
counterfeit money contemplates nothing more than passing or attempting to 
pass a reasonable facsimile of currency or coin. 

% Wis. Srar. § 343.25 (1953). But the rule of pari delicto would probably bar 
successful prosecution under this statute. 
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sort contemplated by the statute, he should not be estopped from 
proving the fact. 
Cietus D. Howarp 
DoNnALD ROSENBERG 





TORTS—LATEST RULING ON INFANTS’ CAPACITY FOR 
NEGLIGENCE. In the recent case of Thomas v. Tesch’ plaintiff was 
a child pedestrian, five years, four months and twenty-three days 
old, who was injured when struck by defendant’s automobile. The 
jury apportioned sixty per cent negligence to defendant and forty 
per cent to plaintiff. The trial court entered judgment on the verdict. 
On appeal, the Supreme Court, in remanding the case on the ground 
that damages were insufficient, ruled that plaintiff was as a matter 
of law incapable of negligence because of his age and should recover 
one-hundred per cent of the damages. This decision substantiated 
the rule of Shaske v. Hron,? which was cited in the opinion. 


The Uncertainty in the Shaske Rule 


In the Shaske case plaintiff was injured by the act of a child aged 
four years, eight months. The injury occurred when the defendant 
threw a stone at a bottle, near which plaintiff was standing, breaking 
it into pieces. A chip flew into plaintiff’s eye. The trial court overruled 
defendant’s motion for summary judgment, and was reversed by the 
Supreme Court. The court stated the rule of the case absolutely: 


There is an age of a child at which general experience declares 
him to be non sui juris, and it has been generally considered that 
a child under five and one-half years of age is incapable of either 
contributory or primary negligence.* 


Despite the apparent clarity of the court’s statement of the rule, 
the Shaske case left considerable doubt. There were several reasons 
for this uncertainty. One reason was the language of the court it- 
self. After giving the rule, the court weakened the general effect by 
this cautious addition: ‘Under the circumstances disclosed by the 
evidence which the record contains, the child, Kevin Hron, must be 
held to be free from negligence. . . .’’" The implication is that there is 





1268 Wis. 338, 67 N.W.2d 367 (1954). 
2 266 Wis. 384, 63 N.W.2d 706 (1954). 
3 Jd. at 385, 63 N.W.2d at 707. Wisconsin does not distinguish between pri- 
mary and contributory negligence, at least with respect to the age group in which 
there is a presumption of incapacity for negligence. Ruka v. Zierer, 195 Wis. 
285, 218 N.W. 358 (1928). 
* 266 Wis. 384, 386, 63 N.W.2d 706, 707 (1954). 
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no absolute rule, but that the circumstances of the case are control- 
ling. 

Still another cause for doubt was the citation of Ruka v. Zierer* 
as authority. In that case the contributory negligence of a child of 
five years and three months was at issue. The court stated that a child 
of that age, according to the overwhelming weight of authority, is 
“conclusively presumed’’* to be incapable of contributory negligence. 
Such words usually indicate that the rule is absolute. However, the 
court in this instance altered the meaning by the subsequent state- 
ment: ‘“This rule meets with our entire approval, especially under 
the facts and circumstances of this case.’’? Again, there is an intima- 
tion that the controlling factor is the circumstances of the case. 

The most important weakness of the Shaske opinion is the fact 
that the rule quoted was not necessary to the decision. The defend- 
ant child was only four and one-half years old, hence at an age con- 
cerning which there is almost no precedent. Therefore the court could 
rule defendant not capable of negligence by law without controvert- 
ing any authority, and without stating the rule for five and one-half 
year old children. 


Resumé of Wisconsin Infants’ Negligence Law 


At its lower end the law of infants’ negligence is bounded by 
Pisarek v. Singer Talking Machine Co.* which declared that a child of 
three was incapable of contributory negligence as a matter of law, 
and Le May v. City of Oconto® which declared the same rule for a 
child of three and one-half. Above that age the law was not entirely 
settled. From the beginning the law wavered, then seemed to follow 
a straight line (with the exception of Ruka v. Zierer’*) beginning with 
Schmidt ». Riess." In that case it was held that there is no arbitrary 
age below which a child is deemed incapable of negligence as a matter 
of law, but that it is always a question of circumstances. De Groot 
v. Van Akkeren" involved the negligence of a plaintiff five years and 
eleven months old. The court cited the Schmidt case approvingly, and, 
in attempting to summarize the law, stated: “It thus appears from 
our decisions that the particular circumstances of each case are of 
controlling importance in determining whether a child should be 

5195 Wis. 285, 218 N.W. 358 (1928). 

6 Td. at 293, 218 N.W. at 361. 

7 Thid. 

* 185 Wis. 92, 200 N.W. 675 (1924). 

* 229 Wis. 65, 281 N.W. 688 (1938). 

10195 Wis. 285, —. 358 (1928). 


N.W. 
1 186 Wis. 574, 203 N.W. 362 (1925). 
12 225 Wis. 105, 273 N.W. 725 (1937). 
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held guiltless of contributory negligence as a matter of law.’ This 
rule was adhered to in Van Lydegraf v. Scholz." 

All of these cases involved children slightly over five and one-half, 
but Hanson v. Binder,’* barely two years before the Shaske decision, 
involved the issue of the negligence of a plaintiff just five years old. 
The jury found plaintiff sixty-two per cent negligent, but the trial 
court ordered a new trial. In affirming that order, the Supreme Court 
ruled that a child of that age has a duty to exercise a lesser degree of 
care than an adult. This view indicates that the court believed that 
there should be no absolute rule of fault incapacity for a five year old 
child. 


The Thomas v. Tesch Opinion 


The opinion in the instant case seems to clear the air. The language 
is unqualified: ‘“‘As the plaintiff child in the instant case was under 
the age of five and one-half years at the time the accident occurred, 
she was legally incapable of contributory negligence.’’** The court 
goes on to explain that the judgment in the trial court was en- 
tered before the decision was handed down in Shaske v. Hron," 
thereby accounting for the failure of the trial court to rule as a matter 
of law. This explanation further indicates that the court itself has 
no doubt of the effect of the Shaske decision. 

The Wisconsin law of infants’ negligence may therefore be stated 
as follows: A child under five and one-half years is conclusively pre- 
sumed to be incapable of negligence, but whether a child above that 
age is deemed capable of negligence is determined by the circum- 
stances of the case, according to Schmidt v. Riess'* and the line of 


cases which have supported it. 
Frepric G. GALE 





CRIMINAL LAW: A SIGNIFICANT DEVELOPMENT IN THE 
LAW RELATING TO INSANITY AS A DEFENSE TO CRIME. 
In Durham v. United States' the Court of Appeals of the District 


13 Jd. at 118, 273 N.W. a 

14 240 Wis. 599, 4N.W. oa. i2i (1942). A child under six years of age was in- 
capable of negligence. 

16 260 Wis. 464, 50 N.W.2d 676 (1952). 

16 268 Wis. 338, 341, 67 N.W.2d 367, 369 (1954). 

17 266 Wis. 384, 63 N.W.2d 706 (1954). 

18 186 Wis. 574, 203 N.W. 362 (1925). 


1214 F.2d 862 (D.C. Cir. 1954). A companion case was considered in con- 
_ ie the Durham case. Stewart v. United States, 214 F.2d 879 (D.C. 
rir. 1954). 
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of Columbia has rejected the right and wrong test? and the irresisti- 
ble impulse test? as the tests of insanity in criminal actions, and has 
asserted that ‘‘an accused is not criminally responsible if his unlawful 
act was the product of mental disease or mental defect.’’* The sig- 
nificance of such a step is not fully understood until one considers 
how firmly the rejected tests have become implanted in Anglo- 
American jurisprudence. The right and wrong test was established 
in England in 1843 in M’Naghten’s Case,5 and it remains today as 
the sole test in 29 states and England.* In at least 14 other states, 
and possibly 3 others, as well as the federal courts, the irresistible 
impulse test is an additional test.? Only New Hampshire has com- 
pletely rejected the rule of M’ Naghten’s Case and leaves the questions 
solely to the jury as to whether or not the accused was suffering from 
mental disease, and whether or not the crime was a result of such 
mental disease.® 

Durham had a previous history of mental instability, as well as a 
previous criminal record. Mentally he was below the standard re- 
quired by the armed forces, and had been previously confined to 
mental institutions. Upon being arrested for housebreaking, Durham 
was found mentally incapable of defending himself in court, and his 
trial was delayed for sixteen months. At the mental institution, as a 
result of an examination conducted two months after the crime had 
been committed, two psychiatrists, one of whom testified at the trial, 
classified Durham as having “psychosis with psychopathic per- 
sonality.’ Despite this testimony at the trial, he was found guilty. 
On appeal the defense asserted (1) the trial court erred in refus- 
ing to submit the question of insanity to the jury, and (2) the ex- 
isting tests of insanity were obsolete and should be changed. The 
appellate court stated that ‘“‘some evidence . . .’’ had been presented 
to rebut the presumption of sanity, and reversed and remanded the 





? The right and wrong test requires that a person, at the time of the act, be 
suffering from a mental disease or defect so as to be unable to distinguish right 
from wrong in yompont to the particular act charged. See, e.g., Simecek v. State, 
243 Wis. 439, 10 N.W.2d 161 (1943). 

? The irresistible impulse test requires that the ay eee be suffering from a men- 
tal disease or defect, which produces an irresistible impulse to commit the crime. 
See, e.g., Smith v. United States, 36 F.2d 548 (D.C. Cir. 1929 

‘ Durham v. United States, 214 F.2d 862, 874 (D.C. Cir. 1954). 

510 Clark & Fin. 200 (1843). 

* WeiHoFEN, MENTAL DIsoRDER AS A CRIMINAL DEFENSE, 51 (1954). Wis- 
consin is in this category, and this test is restated in the Pro posed Criminal Code. 
Simecek v. State, 243 Wis. 439, 10 N.W.2d 161 (1943); Wis. Stat. Proposed 
Criminal Code § 339.41 (1953). 

’ WEIHOFEN, op. cit. supra note 6, at 52. 

* 10 Clark & Fin. 200 (1843). 

® State v. Jones, 50 N.H. 369 (1871). 

10 Durham v. United States, 214 F.2d 862, 864 (D.C. Cir. 1954). 
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case on that basis.'! At this point the court could have stopped and 
merely asserted that the trial court had correctly stated the law as it 
existed. Previously the right and wrong test, supplemented by the 
irresistible impulse test, had been the test of insanity in the District 
of Columbia.'* However, after a consideration of the credibility of 
those tests in the face of modern scientific knowledge, which involved 
a review of many of the foremost legal and medical writers on the 
subject, the court rejected those tests completely.” 

In considering the feasibility of the right and wrong test and the 
irresistible impulse test, the court was highly influenced by the Report 
of the Royal Commission on Capital Punishment (1953),!* which was 
cited at length. The court was of the opinion that the present rules 
result in the jury relying “upon what is, scientifically speaking, in- 
adequate, and most often, invalid and irrelevant testimony in de- 
termining criminal responsibility.’’* In attempting to define insanity 
in terms of the knowledge of right and wrong, merely one symptom 
of mental disease or defect, the courts have attempted the impossible. 
Adding the further symptom of impulsive action in the irresistible 
impulse test was an improvement, but, medically speaking, this is 
still an inadequate consideration of mental health. 

The new test of insanity of Durham v. United States" is not unlike 
that of New Hampshire, and is similar to the test recommended by 
the Royal Commission.” The chief difference between this rule and 
the New Hampshire rule is the inclusion of mental defect as well as 
mental disease."* The Court of Appeals further advocated more 
elaborate instructions to the jury than are required by the New 
Hampshire test, but essentially it is similar to the New Hampshire 
test. There are the two elements: (1) the accused was suffering from 
a mental defect or disease, and (2) the act was committed as a result 
of such a defect or disease. As in the New Hampshire test, these 
questions are to be decided by the jury. 

Some advantages of the Durham test are (1) it has a more realistic 
basis in modern science; (2) it allows a more adequate introduction of 
evidence; (3) it removes the chief objection of the expert medical 





1 Td. at 869. 

12 Smith v. United States, 36 F.2d 548 (D.C. Cir. 1929). 

18 Durham v. United States, 214 F.2d 862 (D.C. Cir. 1954). 

\“ This British commission was appointed to investigate and present its rec- 
ommendations as to changes in various phases of criminal law. The commission 
spent four years preparing its report and had legal, medical and psychiatric 
representation. 
46 Durham v. United States, 214 F.2d 862, 872 (D.C. Cir. 1954). 
16 214 F.2d 862 (D.C. Cir. 1954). 
17 REPORT OF THE ROYAL CoMMISSION ON CAPITAL PUNISHMENT, 116 (1953). 
18 Durham v. United States, 214 F.2d 862, 874 (D.C. Cir. 1954). 





























May] NOTES 509 


witness against the right and wrong test, and (4) it allows the jury to 
consider openly the complete question of mental disease. 

The right and wrong and irresistible impulse tests base the whole 
question of insanity on one or two symptoms, which may or may not 
be present in a given type of mental defect or disease, e.g., the right 
and wrong test considers the intellectual aspect of the individual to 
the exclusion of the emotional, though the emotional is often of 
greater importance, while the irresistible impulse test merely adds the 
symptom of impulsive conduct, but still does not consider the whole 
question of mental health as it may affect the crime. The test of the 
Durham case would remove such restrictions, and consider all the 
symptoms. 

With a consideration of mental health as a whole, evidence is, 
medically speaking, more fully and adequately introduced. It is not 
directed toward establishing one symptom, e.g. knowledge of right 
and wrong, as happened in the Durham case in the trial court.'® It 
also relieves the necessity of the expert medical witness taking a 
definite stand as to the knowledge of right and wrong on the part of the 
accused in order to establish insanity. On this question medical 
people have been hesitant to testify, chiefly because they consider it 
a question of values and not a medical fact.* Instead of being re- 
quired to answer questions which the witness does not consider him- 
self specially capable of answering, he will be allowed to give his full 
opinion of the mental condition of the accused, and this complete 
opinion will be presented to the fact-finding body. 

In the opinion of some jurists the jury has always considered the 
whole question of insanity, and has not limited itself to the particular 
symptoms of the old tests.?" Under the test of the Durham case the 
jury can candidly consider the whole question of mental health after a 
more adequate presentation of the medical evidence. 

Some of the arguments against the rule of the Durham case are 
(1) there are no limitations for the jury, especially on the question of 
causation; (2) the old tests have served their purpose very well; 
(3) one who can distinguish right from wrong should be held responsi- 
ble, and (4) it will lead to the quick release of fakers from mental 
institutions to again plague society. 

The first objection is that the test seems to despair finding any 
limitations or guides for the jury. For example, does the test mean 





19 Td, at 868. 
20 GLugecK, MENTAL DISORDER AND THE CRIMINAL Law 428, (1925); WEIHOFEN, 
MENTAL DisoRpDER As A CRIMINAL DerenseE 66, (1954); REPorT oF THE RoyAL 
ComMISSION ON CAPITAL PuNISHMENT, 79 (1953). 
#1 REPORT OF THE RoyAL CoMMISSION ON CAPITAL PUNISHMENT 81, 103 (1953). 
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any mental disease or defect? Apparently it could, since the court 
stated ‘‘a diseased or defective mental condition when he committed 
the act ... .’’** without any further limitation. But more important 
is the question of limitations on causation. Is it any cause, no matter 
how great, or is it something else, e.g., a proximate cause or substantial 
factor test as is used in negligence actions?** The test only speaks of 
“‘product’”’ with no further elaboration, so it could well be any cause 
according to the instructions stated by the court.** Procedurally this 
could mean placing upon the prosecution the burden of establishing 
beyond a reasonable doubt that the mental disease was not a cause. 
The resultant effect of such a rule is that when “some evidence’’ is 
presented on the question of insanity, theoretically, the jury could 
find a person insane, who should be held criminally responsible by 
most standards. Whether juries would actually so decide is a further 
question, but it is a possible result and should therefore be considered. 
The Royal Commission favored a limitation that “the accused was 
suffering from disease of the mind (or mental deficiency) to such a 
degree that he ought not to be held responsible.’ This is not as 
broad as the rule of the Durham case, but it still does not establish a 
definite limitation. However, the Royal Commission seemed to be 
willing to depend on the common sense of the jury, which may be the 
final answer to any limitation. 

The argument that the old tests have thus far served their purpose 
is valid if the tests have been successful as such. However, the Royal 
Commission expressed a belief that the success of the right and wrong 
test was due, not to its own merits, but to the fact that the courts 
departed from the letter of the test, and actually used some other 
test.2® 

The argument that one who can distinguish right from wrong 
should be held responsible may seem arbitrary, but it is founded on 
one of the basic concepts of criminal law. Basically our criminal law 
conceives of a free will, 7.e., an ability to choose between courses of 
action. The foundation of the right and wrong test is that anyone 
with knowledge of right and wrong, due to freedom of the will, can 
choose either, as he pleases. If this is true, then the right and wrong 
test is the correct test. However, medical opinion would not neces- 





22 Durham v. United States, 214 F.2d 862, 875 (D.C. Cir. 1954). 

*3 The use of the term “proximate cause” may be unfortunate due to the 
ambiguities connected with that term. 

* Durham v. United States, 214 F.2d 862, 875 (D.C. Cir. 1954). 

*% REPORT OF THE Royat CoMMISSION ON CAPITAL PUNISHMENT 116, (1953). 


% 7d. at 81. 
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sarily agree that a knowledge of right and wrong alone would give a 
man the ability to choose one course rather than the other.?’ 

The objection that it will lead to the quick release of fakers from 
mental institutions is based on the fundamental aim of the criminal 
law to remove undesirables from society and to protect the society 
from those that would harm it. No one can seriously argue that a 
dangerous person should be free to roam at large to endanger society, 
even though he is not considered responsible for his actions. The 
question is where he shall be confined, in a mental institution or a 
prison. Which institution insures a greater protection against the 
faker, an indefinite term in the mental institution or a definite term in 
a prison? To many it would be the latter. This question also involves 
the added feature of the relative costs of each institution and the 
amount that the taxpayer is willing to contribute, a factor too easily 
overlooked in theorizing, but very real in everyday situations. 


Conclusion 


The real question seems to be whether or not Durham v. United 
Siates* is indicative of a coming trend to abrogate the rules of 
M’ Naghten’s Case,?® and the adoption of some new rule. This seems 
probable in light of the advances in medical science in the field of 
mental disease, and the accompanying increasing pressures to change 
old ideas to conform to new discoveries. Then there remains the 
question of whether the rule of the Durham case will be that new test. 
Probably it will not be accepted as it is presently stated. Though the 
basic idea of conforming to medical science will probably be accepted, 
guides or restrictions for the jury will probably be adopted to prevent 
an exploitation of the rule by fakers or others whom courts may 


believe should be held responsible. 
KENNETH F. Hostak 





CRIMINAL LAW—ARSON IN WISCONSIN. This note will 
discuss the present law of arson in Wisconsin, and the important 
objections to the law with recommended corrections. 


PRESENT Law or ARSON 


Property Subject to Arson 


All property is subject to arson, providing it is of $25 value. The 
statutes separate the property subject to arson into three classifica- 





27 Td. at 103. 
28 214 F.2d 862 (D.C. Cir. 1954). 
*° 10 Clark & Fin. 200 (1843). 
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tions: dwellings or other structures attached to a dwelling, structures 
not a dwelling or attached to a dwelling but subject to temporary 
habitation, and other property.! 


Dwelling or other structure attached to a dwelling. 


Section 343.01 specifically states the property subject to arson is 
“any dwelling house, or any kitchen, shop, barn, stable or other 
outhouse that is a parcel thereof... .” 

The statute makes the property subject to arson a dwelling or 
structure attached to a dwelling. The Wisconsin Supreme Court has 
held that the statute covers the burning of property that is used for 
habitation; in other words, property becomes a dwelling when it is 
used by someone as a home.* 

American courts, generally, seem to hold that it is the use a build- 
ing is put to that determines whether or not it is a dwelling. The courts 
have expressed this by stating that a dwelling house is the abode or 
residence of a family,’ a place or house in which a person lives,‘ or a 
building used by someone as a home.® Thus any house within which a 
family has resided for a period of time would clearly be a dwelling. A 
house within which a person resided for a period of time and let rooms 
to boarders would also be a dwelling. But, a hotel where people stay 
only temporarily would not be a dwelling because the permanent 
aspect of a home, the intent to return to or remain in the building as 
a permanent place of abode or residence, is absent. 

Whether or not the bulding was originally intended to be a dwelling 
would be unimportant as long as it is being used as such at the time 
of the burning. Thus, a boxcar used by any number of tramps as a 
shelter when passing through an area would not be a dwelling, but the 
same boxcar if used by one or more tramps as a shelter during the 
winter months would be a dwelling during that period of time. The 
reasoning is clear—the same danger to human life that exists in burn- 
ing a dwelling also exists in burning a boxcar used for a dwelling.‘ 

This section of the statute covers the most aggravated form of 
arson. Arson is considered a serious crime because in burning such 
property there is a great likelihood that death or serious bodily harm 
and great damage to property will result. The greatest likelihood that 





1 Wis. Strat. §§ 343.01, 343.02, 343.03 (1953). 

* Kopcyznski v. State, 137 Wis. 358, 118 N.W. 863 (1908). 

* New York Fire Dept. v. Buhler, 35 N.Y. 177 (1866). 

* Barnett v. Vaughan Institute, 119 N.Y. Supp. 45, 134 App. Div. 921 (1909). 

* Kopcyznski v. State, 137 Wis. 358, 118 N.W. 863 (1908). 

* The question arises whether that actor must know the structure is a dwelling. 
Although the Pome amg is unanswered it would seem that as long as the structure 
was in fact a dwelling and the actor intentionally burned it, he is guilty. 
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death or serious bodily harm will result from a burning exists with 
reference to property within which people live. Thus the legislature 
considers burning of a dwelling or structure attached to a dwelling 
the most aggravated form of arson. This policy was expressed early 
in the legislative history of Wisconsin when the legislature of 1858 
divided the crime of burning a dwelling into three distinct offenses: 
first, when the life of any person was destroyed thereby; second, when 
the home was lawfully occupied at the time the offense was committed 
but no life was lost thereby; third, when there was no person lawfully 
in the dwelling house at the time the offense was committed.’ This 
division is not found in the present statutes. Instead, these three 
manifestations of legislative policy are combined into the general 
policy of severely punishing an actor who burns property that is used 
as a home. 

Danger to human life may exist regardless of the value of the prop- 
erty burned, and regardless of whether or not the actor owned or the 
owner consented to the burning of the dwelling and therefore these 
considerations are not made elements of the crime.*® 

In summation, the legislature is punishing the burning of property 
where there is the greatest danger to human life, that is, where the 
property is used by someone as a home. 


Structures not a dwelling or attached to a dwelling but subject to tem- 
porary habitation. 

Section 343.02, entitled ‘Arson of buildings not dwellings,’ names 
as property subject to arson, 

any barn, stable, garage or other building . . . ; or any shop, 

storehouse, warehouse, factory, mill or other building . . . ; or 


any church, meetinghouse, courthouse, workhouse, school, jail 
or other public building or any public bridge... .° 


The court has held that the limiting doctrines of statutory construc- 
tion do not apply to the classifications laid out in arson statutes and 
the phrase “or other building’? means any other building whether 
it is of the same class as those mentioned in the statute or not.'¢ 
However, the structures named in section 343.02 can be generally 
classified as that type of structure that is subject to daily human use, 
or structures that people do not intend to remain in as an abode or 
place of residence but within which people will be found every day, 

7 Wis. Rev. Star. c. 165, §1 (1858); Lacy v. State, 15 Wis. 15 (1862). 

* Boardman v. State, 203 Wis. 173, 233 N.W. 556 (1930); Voss v. State, 204 
Wis. 432, 236 N.W. 128 (1931). 


* Wis. Srat. § 343.02 (1953). 
10 Boardman v. State, 203 Wis. 173, 233 N.W. 556 (1930). 
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and thus what the legislature is primarily interested in penalizing is 
burning of property, other than a dwelling, whereby life is endangered. 

The statute, therefore, is not limited in its application to the 
specific classes of structures and buildings therein named but rather 
penalizes the burning of any structure or building that is subject to 
human use but does not fall into the narrow classification of a dwell- 
ing or structure attached to a dwelling. As in arson of dwellings, 
ownership, consent and value of property are not of any importance." 


Other Property. 


Section 343.03 entitled ‘Arson of diverse structures and things”’ 
enumerates the property subject to arson as: 


any barrack, cock, crib, rick or stack of hay, corn, wheat, oats, 
barley or other grain or vegetable product of any kind; or any 
field of standing hay or grain of any kind; or any pile of coal, 
wood or other fuel; or any pile of planks, boards, posts, rails or 
other lumber; or any street car, railway car, ship, boat or other 
water craft, automobile or other motor vehicle; or any other 
personal property not herein specifically named, owned by 
another and of the value of twenty-five dollars or more... .” 


The court having stated that it will not limit the phrase “or other 
building”’ in section 343.02 to the classes enumerated in the section, 
it would undoubtedly not limit the phrase “or any other personal 
property’’ to the classes named in this section. Thus the classification 
would be better understood as covering all other property not falling 
under sections 343.01 or 343.02. 

Primary emphasis in section 343.03 is not on the danger to human 
life, but on damage to property. Because of this, ownership of property 
is important and the statute requires that the property be owned by 
another. It must, therefore, also require that the property be burned 
without the owner’s consent; it would be entirely illogical to allow 
the owner to burn his own property, and not allow him to consent to 
another burning it. For the same reason that ownership of property is 
important the value of the property burned is important, and the 
statute requires that it be of $25 value, thus excluding trivial crimes 
from being classed as a felony. Damage to property of a value less 
than $25 is covered, depending on the nature of the property, under 
the other sections dealing with property damage in chapter 343. 





u Ibid. 
122 Wis. Strat. § 343.03 (1953). 
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Burning Required 


The statutes punish any person who “sets fire to or burns” prop- 
erty.'* 

Although there are no Wisconsin cases in point, the general rule 
which the court would undoubtedly follow is that slight damage no 
matter how small is sufficient.’ It was thus stated in two North 
Dakota cases: 


To constitute the burning which is essential to the crime of 
arson, it is not necessary that the building should be consumed 
or materially injured. It is sufficient if the fire is actually com- 
municated to any part thereof, however small." 


State of Mind 
The statutes require proof that the defendant “wilfully and 
maliciously sets fire to or burns or causes to be burned. . . ’’!* certain 


property. 

Although the meaning of ‘‘wilfully and maliciously’’ is far from 
definite, in most criminal cases the words have been held to mean 
with “evil intent without justifiable excuse,’’” or, as was stated in 
Brown v. State, “in addition to mere purpose to do the act, a purpose 
to do wrong.’’!8 

In arson cases, however, the court has not so construed “wilfully 
and maliciously.’’ The court in applying sections 343.01 and 343.02 
has never reversed a conviction on the ground that there was no 
showing of evil intent or evil purpose and has on occasion convicted a 
person who had only an intent to burn.’® In Boardman v. State the 
defendant burned his own, uninsured, worthless fishing shack for the 





13 Wis. Stat. §§ 343.01, 343.02, 343.03 (1953). 

4 State v. Spiegel, 111 Iowa 701, 83 N.W. 722 (1900); People v. Losinger, 331 
Mich. 490, 50 N.W.2d 137 (1951). 

4% State v. Braathen, 77 N.D. 309, 315, 43 N.W.2d 202, 207 (1950); State v. 
Mutschler, 55 N.D. 120, 123, 212 N.W. 832, 833 (1927). Both cases quoted from 
Annot., 1 A.L.R. 1163, 1166 (1919). 

16 Wis. Stat. §§ 343.01, 343.02, 343.03 (1953). 

17 State v. Preston, 34 Wis. 675, 684 (1874); State v. McAloon, 142 Wis. 72, 
124 N.W. 1067 (1910). 

18 137 Wis. 543, 549, 119 N.W. 338, 340 (1909). 

19 Boardman v. State, 203 Wis. 173, 233 N.W. 556 (1930). In State v. Fricke, 
215 Wis. 661, 255 N.W. 724 (1934), the defendant was charged with arson of a 
structure not a dwelling and with arson to defraud an insurer. The court upheld a 
conviction on both charges where the only mental state shown was that of motive 
i.e. that the defendant was in debt and had sufficient insurance on his house and 
are goods to make the fire profitable. In Colbert v. State, 125 Wis. 423, 104 

-W. 61 (1905), the defendant was charged with wilfully and maliciously setting 
fire to a building, the fire later spread to a dwelling. The trial court’s instruction 
that the jury must find beyond a reasonable doubt that the defendant ‘‘deliber- 
a and intentionally” set fire to the building was not objected to by the Supreme 

ourt. 
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purpose of getting rid of it. He was convicted of arson and the Supreme 
Court sustained the conviction. The implication is clear that the 
defendant merely intended to burn the shack and this mental state 
was considered sufficient to convict him of arson. 

Section 343.03 also requires an intentional burning. However, 
because the property subject to arson in this section must belong to 
another and be burned without his consent the court would logically 
also require that the actor knew the property belonged to another 
and that he did not have that other’s consent. Here the problem of 
mistake in the actor’s belief arises. There are three possible ways of 
handling the problem of mistake in the context of this section: (1) the 
actor has a defense if he honestly believed that the property did not 
belong to another, or the owner consented to the burning of the prop- 
erty, (2) the actor has a defense if he honestly and reasonably believed 
that the property did not belong to another or that the owner con- 
sented to the burning of the property, and (3) the actor’s belief is 
immaterial as long as the property in fact belonged to another and 
the owner in fact did not consent. The Wisconsin court has never 
decided the question. However, the prevailing view is that an honest 
belief on the part of the actor that the property did not belong to 
another is sufficient to prevent the state from showing that the actor 
had the proper mental state to be guilty of the crime.”® This is un- 
doubtedly the rule the court would apply as to the actor’s mistaken 
belief that the property did not belong to another or the actor’s 
mistaken belief that the owner had consented. 

In summation, despite the use of the illusive “wilfully and mali- 
ciously’’ in the various sections discussed, in practice all that is re- 
quired is an intentional burning. 

In Wisconsin arson is therefore divided into three categories: 

(1) An intentional burning of property used for a home, regardless 
of ownership or consent or value of the property; 

(2) An intentional burning of buildings and structures that are 
subject to daily human use, regardless of ownership, consent or value 
of the property; and 

(3) An intentional burning of all other property that is owned by 
another, and burned without his consent with knowledge that it is 





20In Morissette v. United States, 342 U.S. 246 (1952) the defendant took 
empty shell casings thinking they were abandoned. He was acquitted of the charge 
of stealing government property on the ground that to be guilty he must have 
known that the property belonged to another. Since larceny and arson are similar 
crimes, the court would undoubtedly require the same knowledge in section 
343.03. For a well documented discussion of the problems see Remington and 
Helstad, The Mental Element in Crime—A Legislative Problem, 1952 Wis. L. Rev. 
644, especially pp. 664-669. 
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owned by another, and with knowledge that it is burned without his 
consent if the property is of $25 value. 


DISCUSSION OF ARSON STATUTES 


There are three important objections to the arson statutes. They 
are: (1) the method of specifically naming the types of property 
subject to arson, (2) the public policy behind sections 343.01 and 
343.02 being the same there is no good reason for distinguishing 
between the two types of crimes and no valid reason for having two 
different sections, (3) the unreasonable prohibition in sections 343.01 
and 343.02 that an owner may not burn or consent to the burning 
of his own property. 

The arson statutes follow the old method of specifically naming 
each type of property that is covered by them. That this method is 
inefficient and cumbersome is demonstrated when the court held that 
limiting doctrines of statutory construction do not apply to the classes 
laid out in section 343.02, and the phrase “‘or other building’? means 
any other building whether it is of the same class as those mentioned 
in the statute or not.” This construction along with the action of the 
court in holding “wilfully and maliciously’’ to mean “‘intentionally’’ 
point the need for corrective legislation that would re-write the arson 
statutes to read in accord with the present law of arson.** 

The present statutes on arson make an unreasonable distinction 
between section 343.01, arson of a dwelling, and section 343.02, arson 
of structures not a dwelling but subject to temporary habitation. 
The policy behind the two sections is the same, to severely punish an 
actor who sets fire to a building or structure that in burning is likely 
to cause death or great bodily harm to some person. The legislature 
decided that arson of a dwelling or structure attached to a dwelling 
had the greatest likelihood of death or great bodily harm and therefore 
placed the severest penalty on the burning of a dwelling or structure 
attached to a dwelling. However, there are other types of property 
the burning of which is just as likely to result in death or great bodily 
harm as the burning of a dwelling. In an unreported Wisconsin case, 
the actor burned a hotel and the question of whether or not this was a 

dwelling was decided on the incidental fact that the hotel manager 
made his home there. The obvious question is what will the court do 

*1 Boardman v. State, 203 Wis. 173, 233 N.W. 556 (1930). 

22 See Proposed Criminal Code § 343.02 [Green Sheets, Wis. Srat. (1953)]. 
The mental state required by the code is an intentional burning. Also, the code 
eliminates specific listing of property subject to arson and states the property as a 
building, structure, or vehicle. Criminal damage by fire to property not a building, 


structure or vehicle would be prosecuted under section 343.01 of the code. For 
the definition of “structure” and “vehicle” see section 339.22 of the code. 
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in a situation where no one makes his home at the hotel, motel, or 
like property? The court in deciding such a case could adopt one of 
three courses. One, it could decide whether or not the hotel is a 
dwelling by using the established definition of a dwelling, that is, 
decide the case on the incidental fact of whether or not someone uses 
the hotel as a home. Two, the court could make an exception of a 
hotel and state that along with dwellings it is included in section 
343.01. Three, the court could redefine a dwelling or redefine the 
limits of section 343.01 to include a hotel. 

The first solution, that of deciding whether or not a hotel is a 
dwelling by using the established definition of a dwelling is not suffi- 
cient. This solution would mean that sometimes a hotel would be a 
dwelling and sometimes not regardless of the fact that the same likeli- 
hood of death or great bodily harm found in burning a dwelling would 
be present in both cases. 

The second solution, that of making an exception of a hotel, would 
at most be a partial one. The court in effect would be specifically 
adding a named property to section 343.01 and this solution would be 
only that part of a complete solution as a hotel is a part of the com- 
plete class of property that, when burned, is as likely to cause death or 
great bodily harm as a dwelling. 

The third solution, that of redefining a dwelling or redefining the 
limits of section 343.01 is the better one. This solution is better be- 
cause it would allow the court to extend the limits of section 343.01 
to the limits of the policy behind it. Arson would thus cover all 
buildings and structures that, when burned, are likely to cause death 
or great bodily harm. Of course, this redefinition would eliminate the 
necessity of having two arson provisions concerned with danger to 
people, as sections 343.01 and 343.02 would become equal in meaning. 
This is desirable as it would make for greater clarity of law along with 
eliminating the ineffectual attempt at differentiating in degree be- 
tween section 343.01 and section 343.02. 

Under sections 343.01 and 343.02 an owner may not burn or con- 
sent to the burning of his property. That such a flat prohibition is 
unreasonable was shown in the Boardman case* where the defendant 
burned his own worthless, uninsured fishing shack, located over 100 





3 The code places property which when burned is likely to endanger people into 
one section, section 343.02. Additionally, under the code the types of property 
listed in — section 343.03 are no longer to be treated as the subject of arson; 
criminal burning of this property would be covered by section 343.01 dealing with 
criminal damage to pro rty. 

The question of w — or not a court would be guilty of “‘judicial legislation” 
if it should redefine either the word dwelling or the limits of section 343.01 is not 
within the scope of this note. 
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rods from the nearest building for the purpose of getting rid of it and 
was convicted and sentenced to thirteen months probation for 
criminal arson. A burning as was done in the Boardman case as well 
as a burning with the owner’s consent should be allowed under the 
statute and the actor should only be punished under circumstances 
where he should realize as a reasonable man that in burning or 
consenting to the burning of his own property or in burning with the 
owner’s consent, a third person or a third person’s property is en- 
dangered.”§ 

In summation, the major objections to the arson statutes could be 
eliminated by the court or the legislature in three corrective steps: 

(1) Eliminate the specific listing of types of property subject to 
arson by setting up a general classification of property equal in mean- 
ing with the policy behind the statute; 

(2) Eliminate the ineffective distinction between arson of a dwell- 
ing and arson of structure not a dwelling by combining the two sec- 
tions into one section punishing arson of property which in burning 
endangers human life; and 

(3) Eliminate the flat prohibition against an owner burning or con- 
senting to the burning of his own property or an actor burning with 
the owner’s consent, and allow such burnings where a reasonable man 
would not realize under the circumstances that a third person or a 
third person’s property was endangered. 

JoHN W. KRUEGER 





% 203 Wis. 173, 233 N.W. 556 (1930). 

* Under section 343.02 of the code the actor must neither be the owner of the 
property nor have his consent. The code also punishes an owner for burning his 
property or an actor for burning property with the owner’s consent when a 
reasonable man would realize that such burning endangers a third person or a 
third person’s property. See Proposed Criminal Code § 341.11 [Green Sheets, 
Wis. Stat. (1953)]. 








